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LETTERS 


Child Needs Protection; 
Rule Needs Attention 

I would like to comment on a few 
articles in November’s Journal. First, 
regarding “Florida’s New Child Per- 
former and Athlete Protection Act,” I 
think that the new statute is an excel- 
lent step to help protect the rights of 
child entertainers and athletes, and 
entertainment companies contracting 
with minors. Now not only will young 
entertainers and athletes have new 
opportunities to earn and keep the 
money from their endeavors, but also 
the entertainment companies will be 
protected from those minors who try to 
opt out of their contracts after the com- 
pany has made a substantial invest- 
ment in their future. The procedures for 
judicial approval of these contracts with 
minors are stringent. This will only as- 
sure that minors enter into these con- 
tracts with the proper authority and 
with a clear head. If the best interests 
of the minor are protected, the enter- 
tainment companies will in turn be bet- 
ter protected later on if a child star or 
parent tries to weasel out of the con- 
tract or work with a competitor. 

I would also like to comment on the 
two articles on the economic loss doc- 
trine. I particularly enjoyed the article, 
“The Economic Loss Rules Outbreak: 
The Monster That Ate Commercial 
Torts.” That is exactly what the rule is 
becoming in Florida. What started out 
as an obscure defense to a products li- 
ability cause of action has blossomed 
out of control to be routinely stated as 
a defense to all commercial tort causes 
of action. The rule should not be used 
as a measure for judicial economy. If the 
rule is continually used to bar an ex- 
cessive amount of tort claims, commer- 
cial litigators, and particularly 
plaintiff’s commercial tort practi- 
tioners, will lose all the arsenal they 
need to combat unscrupulous and 
fraudulent business practices. 

Stacy L. CARCHMAN 
Plantation 


Dilemma of Innocent Injureds 


I just read Paul Schwiep’s article on 
the economic loss rule in the November 
Florida Bar Journal. The article is ex- 
cellent. It clearly, concisely, and artisti- 
cally described the dilemma facing in- 
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nocent injureds. Hopefully, the author 
has awakened the Bar, if not the judi- 
ciary, to this pending and growing prob- 
lem. 

MICHAEL J. GELFAND 
West Palm Beach 


Chasing Deadbeat 
Professional 

I have just finished reading the ar- 
ticle “Chasing the Deadbeat Profes- 
sional! for Child Support,” in the Novem- 
ber issue. While interesting, I have not 
run into a large number of profession- 
als who dodge child support, as com- 
pared to others. A far more useful pro- 
cedure for the average practitioner 
would be FS. §322.058 (1994), which 
provides for suspension of driving privi- 
leges due to child support delinquency. 
This section requires suspension of 
driving licenses and registration of all 
motor vehicles owned by the delinquent 
person. It requires only two 15-day no- 
tices before a petition can be filed with 
the court. Additionally, the courts would 
be more favorably inclined to suspend 
a driving license than a professional li- 
cense, which would not necessarily pre- 
vent someone from working unless he 
or she is a professional driver such as a 
taxi or truck driver. 

FS. §322.059 provides that any per- 
son whose license or registration has 
been suspended under §322.058 must 
immediately turn in his or her driver’s 
license and registration to the Depart- 
ment of Highway Safety and Motor Ve- 
hicles, and if the person fails to do so, 
any law enforcement agent may seize 
the license or registration while it is 
suspended. Section 322.34 provides the 
penalties for driving while a license is 
suspended, making a first conviction a 
second degree misdemeanor, and a sec- 
ond conviction a first degree misde- 
meanor. These, of course, are punish- 
able by imprisonment, F.S. §775.082 
(1983) and/or fines, §775.083 (1977). 
These provisions are much easier to 
invoke, and have far wider application 
than the provisions for suspension of 
professional licenses. These provisions 
also do not require prior collection ef- 
forts, and this is not necessarily a tool 
of last resort. All lawyers who handle 
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family law cases should be aware of and 
familiar with these provisions. 


James P. O’F arity 
West Palm Beach 


Form Needs Words 

The real estate specific durable power 
of attorney form included in the well- 
written, timely and useful article, “1995 
Changes—The Florida Durable Power 
of Attorney Becomes a Document to Re- 
spect” (Dec. 1995), unfortunately does 
not include the “magic” words required 
by the statute, i.e., “This durable power 
of attorney is not affected by subse- 
quent incapacity of the principal except 
as provided in §709.08, Florida Stat- 
utes.” 

A citation footnote to the new law 
($17, Ch. 95-401, Laws of Florida) would 
also have been useful. 

The article is still excellent. 


James W. Martin 
St. Petersburg 


More on Crashworthiness 

This letter is written in response to 
the October 1995 article, “Evolution of 
the Automobile Crashworthiness Doc- 
trine in Florida” and concerns the bur- 
den of proof topic. 

Florida case law has both recognized 
and articulated the very contours of the 
“enhancement” claim as well as the 
plaintiffs’ requirement to prove en- 
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hancement. In Ford Motor Co. v. 
Evancho, 327 So. 2d 201 (Fla. 1976), the 
Florida Supreme Court adopted the 
highly limited ambit liability contained 
in Larsen v. General Motors Corp., 391 
F.2d 495, 503 (8th Cir. 1968) (diversity 
case applying Michigan law establish- 
ing that manufacturer’s liability is lim- 
ited to “that portion of the damage or 
injury ...over and above. . . [what] prob- 
ably would have occurred . . . absent 
the defective design.” (emphasis 
added).) By process of adoption, the 
Florida Supreme Court has therefore 
endorsed the proposition that a plain- 
tiff in a crashworthiness action must 
establish both that the vehicle was de- 
fective in design and the defect proxi- 
mately caused her enhanced injuries. 

Under well-established Florida law 
as applied to this litigation, the plain- 
tiff must establish, in a nonspeculative 
manner, that the tort defect proxi- 
mately caused her (enhanced) injuries. 
Greene v. Flewelling, 366 So. 2d 777, 
781 (Fla. 2d DCA 1979) (“It has long 
been held that a possibility of causation 
is not sufficient to allow a claimant to 
recover”); cited with approval in, 
Gooding v. University Hospital, 445 So. 
2d 1015, 1018 (Fla. 1984). 

Resting on this important feature, 
neither McLeod v. AMC, 723 F.2d 830 
(11th Cir. 1984) (Middle District of 
Florida diversity of citizenship decision 
cited in the October 1995 article), nor 
Polston v. Boomershine Pontiac - GMC 
Truck, 432 S.E. 2d 659 (Ga. 1992), 987 
F.2d 730 (11th Cir. 1993) (not cited in 
the October article, but oft paired with 
McLeod), should bear any weight on a 
court’s assessment of an individual 
plaintiff’s burden of proof in a single 
vehicle crashworthiness litigation. Ac- 
cording to the Georgia Supreme Court 
(on certification on Polston) and the 
11th Circuit (McLeod), each case in- 
volved consideration of the “apportion- 
ment of liability among joint 
tortfeasors,” each of whose actions al- 
legedly occurred simultaneously result- 
ing in injury to the plaintiff(s) in multi- 
vehicle accidents. Unless the single 
vehicle accident plaintiff is willing to 
concede he or she is a joint tortfeasor 
together with the defendant(s), each of 
whom are not accused of causing the 
accident, but of a lesser limited ambit 
of (enhancement) liability, neither 
Polston nor McLeod should bear upon 
a Florida trial court’s assessment of the 
plaintiff’s burden of proof in the con- 
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text of a single vehicle crashworthiness 
litigation. The Florida Supreme Court, 
in Evancho, specifically refused to re- 
solve the issue whether a driver would 
be considered a joint tortfeasor with the 
defendant, Ford Motor Company, the 
vehicle manufacturer. Ford Motor Co. 
v. Evancho, 327 So. 2d 201 (Fla. 1976).) 

Moreover, McLeod (relied on by the 
authors) has no real precedential value 
to a Florida state court’s resolution of 
the proper burden of proof in a crash 
worthiness action. The authors’ state- 
ment that, “[uJnder Florida law... the 
plaintiff does not have the burden of 
establishing with specificity which in- 
juries are attributable to the alleged 
defect and which are attributable to the 
primary collision[,]” is unsupported by 
the given (McLeod) citation, as the 11th 
Circuit actually punted on resolution of 
the burden of proof issue: “Although 
we have discovered no Florida precedent 
directly on point, we conclude that, un- 
der the circumstances of this case, the 
district court did not err when it di- 
rected the jury to hold AMC fully liable 
for McLeod’s injuries if it found AMC's 
negligence to be a concurring cause of 
those injuries.” McLeod, 723 F.2d at 834. 
The better-reasoned approach would 
have been to state that in the absence 
of any Florida crashworthiness burden 
of proof precedent on point, the 11th 
Circuit gave short shrift to each oppos- 
ing view point (see, e.g., Huddell v. 
Levin, 537 F.2d 726, 737-38 (3d Cir. 
1976); Caiazzo v. Volkswagenwerk A.G., 
647 F.2d 241, 249-51 (2d Cir. 1981) 
(These courts hold that the plaintiff in 
a “second collision” case bears the bur- 
den to establish with specificity what 
injuries resulted from the alleged de- 
fect.) versus Fox v. Ford Motor Co., 575 
F.2d 774 (10th Cir. 1978), and Mitchell 
v. Volkswagenwerk A.G., 669 F.2d 1199, 
1206 (8th Cir. 1982) (holding that the 
defendant in this type of case bears the 
burden to apportion damages) and 
failed to conduct a complete crashwor- 
thiness analysis, choosing instead to fall 
back on an inappropriate concurrent 
causation theory. This “fall back” ap- 
proach actually prevented the 11th Cir- 
cuit from pronouncing an opinion of any 
significance to Florida product liability 
crashworthy cases. Indeed, it is this 
writer’s opinion that, since McLeod 
there remains no Florida precedent on 
point. 


Ft. Lauderdale 


Davin I. Weiss 
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First, Let’s Put the Lawyers 
Under the Legislature 


ecently several legislators, 
encouraged by a small 
group of Bar members, pro- 
posed changes which would 
undermine our concept of a separate ju- 
dicial branch of government. The two 
proposals, though simply stated, would 
have an enormous impact on the opera- 
tion of our government as we know it. 

The first recommendation would 
amend Art. V of the Florida Constitu- 
tion to remove the Florida Supreme 
Court’s jurisdiction over the practice of 
law and place the admission and regu- 
lation of lawyers with the administra- 
tive Department of Business and 
Professional Regulation. As Rep. Jerry 
Melvin of Fort Walton Beach, who in- 
troduced the proposal during the last 
session, recently told theArticle V Task 
Force: “(Under]... my proposal... 
attorneys will be . . . answerable to leg- 
islators.” 

The second challenge emanates from 
the contention that under Art. III, §19 
of the Florida Constitution, governing 
state budgeting, planning, and appro- 
priations, and FS. §216.177, the bud- 
get of the Bar should be subject to re- 
view and regulation by the legislature. 

The issue of whether the dues paid 
by Bar members are tantamount to a 
tax subject to legislative supervision 
was first raised and rejected by the 
Supreme Court in its 1949 opinion in- 
tegrating the Bar. Petition of Florida 
State Bar Association, 40 So. 2d 902, 
906-07 (Fla. 1949). More recently, at 
my request, three eminent constitu- 
tional scholars (former Chief Justices 
Sundberg and Ehrlich and District 


The more I think about it, old Billy was right, 


let’s kill all the lawyers—kill ’em tonight. 
Eagles, Hell Freezes Over (1994) 


Judge Beranek) have opined, based on 
the plain language of the provisions at 
issue and on legislative history, that 
neither Art. III, §19, nor §216.177, au- 
thorize legislative oversight concerning 
the funds of the self-supporting Florida 
Bar. The opinion has been delivered to 
the legislative leadership, and hopefully 
this issue has now been laid to rest. 

However, the more recurring issue 
is whether regulation of lawyers should 
remain under the supervision of the 
court. The proponents of legislative 
regulation frequently misstate the is- 
sue as one of “self-regulation.” Their 
simple and appealing argument is: 
“Why shouldn’t lawyers be regulated by 
the legislature? All other businesses 
and professions are.” 

In fact, our profession is not “self- 
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regulated”; the discipline of attorneys 
is an important function of the Supreme 
Court, which closely supervises the 
regulatory process from beginning to 
conclusion. Second, our profession is 
different from other professions, and 
the rules under which we operate not 
only permit, but indeed require, a dif- 
ferent form of regulation. Regulation 
by the Supreme Court should be re- 
tained because it is essential to the role 
of an independent judiciary in our 
democratic system, and because the 
Bar, under the constant supervision of 
the court, does a far more effective job 
than would any other government regu- 
latory body. 


The Independent Judiciary 

Essential to our democratic form of 
government is the functioning of three 
separate branches of government. The 
public looks to the courts for justice. 
Lawyers are the chief instrumentalities 
through which justice is achieved, and 
it is the courts that must have control 
over these instrumentalities. Courts do 
not have the power to initiate chal- 
lenges to legislative and executive ac- 
tions which may violate the constitu- 
tional rights of citizens. As the only 
group in our society which has the skill 
and ability to institute such actions, 
lawyers are responsible for bringing 
these complaints to the courts for reso- 
lution. 

Lawyers, through the courts, may 
challenge the constitutionality of legis- 
lation or its enforcement by the execu- 
tive branch against their clients; defend 
clients accused of crimes; take on con- 


“4 
q 
3 
; 
atl 


You Know Where Their 
Legal Heirs Are Today? 


‘Missing Heirs 
Results Guaranteed or No Charge 


Blake and Blake Genealogists , Inc., with over 40 years of experience in the United States, is one of the largest and 
most reputable firms in the country. Being the premier company in this field in the state of Florida, 
has helped us become internationally recognized in solving the problem of locating and properly identifying 
missing or unknown heirs and legatees. We utilize a professional network of regional 
offices, correspondents, state of the art telecommunications and computers. 


All inquiries are handled in the strictest of confidence WITHOUT OBLIGATION. 
Blake and Blake Genealogist, Inc. is a bonded and licensed Florida Corporation and has offices 
at the following locations: 
Florida Office Corporate Office 


1515 South Federal Highway 50 Braintree Hill Office Park 
Suite 202 


Braintree, Massachusetts 02184 


Suite 105 Bg 
Boca Raton, Florida 33432 ON 


BLAKE & BLAKE GENEALOGISTS, INC. 


Forensic Genealogists to the Florida Bar Since 1954 


FAX US TOLL FREE AT 1-800-525-5672 
CALL TOLL FREE AT 1-800-525-7722 


FLA Lic. # GA0002010 


i 
} 
| 
r 
| 
i 


troversial and unpopular causes; and 
advise businesses how lawfully to avoid 
governmental regulations and restric- 
tions. In order to effectively challenge 
the conduct of the legislative and ex- 
ecutive branches, lawyers must be in- 
dependent from them. 

The American people have what 
many regard as a healthy distrust of 
attorneys. However, I think history has 
shown that we cannot have a democ- 
racy with true checks and balances 
without a bar independent of the legis- 
lature and the executive branch. Elimi- 
nation of an independent bar would 
stifle people’s right and the ability to 
challenge, through use of independent 
lawyers, the actions of the legislative 
and executive branches when those ac- 
tions represent an abuse of power or in- 
fringement upon individual rights of 
citizens and their property. See, e.g., 
Chiles v. Children, 589 So. 2d 260 (Fla. 
1991). 


The Court’s Regulation 
of the Bar Is Effective 

The disciplinary system adminis- 
tered by The Florida Bar under the su- 
pervision of the Supreme Court repre- 
sents one of the most effective 
regulatory bodies supervising any pro- 
fession. During the past year, some 267 
major punishments (disbarments, res- 
ignations, suspensions, and probation) 
and an additional 210 minor disciplines 
(reprimands and admonishments), or a 
total of 477 disciplinary actions, were 
administered to Florida lawyers. (By 
comparison, some 204 physicians were 
subjected to similar punishments.) Our 
current budget for lawyer regulation is 
$6.5 million, or about $125 per mem- 
ber. We employ 28 attorneys in our 
grievance system and have 750 volun- 
teers (250 of whom are nonlawyers) 
working on 79 grievance committees 
throughout the state. The Department 
of Business and Professional Regulation 
employs 38 staff attorneys to oversee 
1.7 million professionals (from cosme- 
tologists, CPAs, and embalmers to real 
estate brokers) and expends just over 
$15 million, or approximately $8.60 per 
professional for regulation. 

By any measur, the dollars ex- 
pended per member, the number of dis- 
ciplines issued, the number of staff and 
volunteers participating, and the speed 
within which action is taken, all con- 
firm that our grievance system is far 


By any measure, the 
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of disciplines issued, 
the number of staff 
and volunteers 
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which action is 
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superior to that administered by the 
DBPR or by any other professional 
regulation system in the country. 

Proposals for legislative regulation 
of lawyers are based on a well- 
intentioned wish for change, without an 
understanding of the impact such a 
change would have on our system of 
justice. Clearly judicial regulation in 
this state has proven effective. More 
importantly, the independence of the 
bar and the judiciary from the legisla- 
tive and executive branches is essen- 
tial to the continuation of our demo- 
cratic form of government.Q 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 


“4 a 
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Notices Under the 
New Trust Law 


ecently enacted Ch. 95-401 
of the Laws of Florida made 
significant changes in what 
notices a trustee must give 
and to whom such notices must be 
given. To a great extent, such changes 
add to both the duties and possible li- 
abilities of trustees. Insofar as this ar- 
ticle is concerned, the statutory amend- 
ments are effective either October 1, 
1995 (as to decedents who die after Sep- 
tember 30, 1995) or, in some cases, on 
July 1, 1995. 

With inter vivos revocable trusts in- 
creasingly becoming substitutes for 
wills and probate, more and more at- 
torneys will be affected by such 
changes. Although much of what is dis- 
cussed in this article will be applicable 
to testamentary trusts and to irrevo- 
cable trusts created during lifetime 
(e.g., qualified terminable interest prop- 
erty trusts created during life, “$2503(c) 
trusts,” qualified personal residence 
trusts, and grantor-retained annuity 
trusts), this article will be written 
mainly from the viewpoint of revocable 
trusts that become irrevocable at the 
death of the grantor. 


Notice of Trust 
Section 14 of the act! (effective Octo- 
ber 1, 1995, in regard to decedents who 


by Charles E. Early 


die after September 30, 1995) creates a 
new §737.308.? This requires a trustee 
of a revocable trust, upon the death of 
the grantor, to file a notice of trust. This 
notice must contain the grantor’s name 
and date of death, the title of the trust 
(if there is any such title), the date of 
the trust, and the name and address of 
the trustee. The notice of trust is to be 
filed with “the court of the county of the 
settlor’s domicile; and* the court hav- 
ing jurisdiction of the settlor’s estate.” 
Apparently the notice must be filed with 
both courts, unless they are the same. 
But if estate administration was com- 
menced in the proper venue, how could 
they not be the same?* 

Where the decedent was a nonresi- 
dent, does the statute require filing 
with a foreign court in the decedent’s 
domicile? If so, the trustee will have the 
burden of determining exactly which 
court would be the proper court in such 
state or country.® 

If there is no Florida administration 
of a nonresident decedent’s estate, does 
any Florida court “have jurisdiction”?® 
If there then is no court “having” juris- 
diction, with what court do you file the 
notice of trust? 

Although neither new §737.308 nor 
Ch. 737 specifically say so, “court” 
means the circuit court. The §731.201 
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definitions in the Probate Code are ex- 
pressly stated to apply to Ch. 737.’ 

Notice the statute refers to filing and 
not recordation. Apparently such notice 
would be filed the same way as a ca- 
veat under §731.110. 

One of the purposes of filing the no- 
tice of trust is to provide a means for 
persons who have claims against the 
deceased grantor to find out whether 
there is a trust created by the decedent. 
Apparently, if the trustee does not vol- 
untarily pay a creditor, the creditor will 
be required to open a formal adminis- 
tration of the grantor’s estate.*® 

If there is an administration of the 
grantor’s estate, another purpose of the 
notice is to apprise any personal repre- 
sentative of the existence of the trust. 
Section 9 of the act amends §733.607(2), 
and §13 of the act creates a new 
§737.3054. Although beyond the scope 
of this article, these changes allow the 
personal representative to reach the 
assets in the trust in order to pay the 
expenses of administering the probate 
estate and enforceable claims. 


Interested Persons 

Section 6 of the act amends the defi- 
nition of “interested person” by adding 
the words “in the administration of the 
grantor’s estate” to the third sentence 


an 


< 


; 


of §731.201(21). This sentence, as now 
amended, reads: “In any proceeding af- 
fecting the expenses of the administra- 
tion of the estate, or any claims de- 
scribed in s. 733.702(1), the trustee of 
a trust described in s. 733.707(3) is an 
interested person in the administration 
of the grantor’s estate.” 

Even as amended, the trustee is not 
an interested person in the administra- 
tion of the estate for all purposes. It’ is 
only an interested person in two types 
of probate proceedings: those affecting 
the expenses of administration and 
those involving claims. 

But would not the trustee already be 
an interested person in these two types 
of probate proceedings under the first 
sentence in subsection (21), in situa- 
tions where it would be likely that the 
trustee would have to ante up funds for 
the payment of such expenses and 
claims? If then the third sentence adds 
nothing to the first sentence, does the 
limiting of the third sentence to the two 
types of proceedings restrict what 
would otherwise be the effect of the first 
sentence insofar as trustees are con- 
cerned?” 


Notice of Administration 

Section 7 of the act, effective October 
1, 1995, amends §733.212(3) to require 
the personal representative to serve a 
copy of the notice of administration on 
the trustee of any revocable trust cre- 
ated by the decedent. As stated before, 
the act contemplates cooperation be- 
tween the personal representative and 
the trustee in order to approximate, for 
limited purposes, one unified adminis- 
tration. But, as stated before, the de- 
tails, limitations, and problems in do- 
ing so are not within the scope of this 
article. 


Creditors 

Prior to 1994, if there was no probate 
estate, a bank or individual who became 
successor trustee upon the death of the 
grantor had no way to protect against 
claims of unknown creditors. If such a 
trustee was not intimate with the finan- 
cial affairs of the deceased grantor, con- 
siderable risks were assumed when dis- 
tributions were made to trust bene- 
ficiaries; and one of the advertised ad- 
vantages of a revocable trust over a 
. probate estate is the ability to quickly 
and efficiently distribute the trust prop- 
erty to the beneficiaries. 

Experience, however, is that trustees, 


Prior to 1994, if 
there was no probate 
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death of the grantor 
had no way to 
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even corporate trustees, were willing to 
assume this risk. This is somewhat sur- 
prising, since many of the deceased 
grantors had just recently moved into 
the community, and nuances of their 
financial dealings during the limita- 
tions period were not known to the 
trustees. More than one trustee has 
been surprised by a judgment entered 
against the decedent in another state. 

But effective January 1, 1994, 
§737.3057 allowed a trustee, where 
there was no probate administration, 
to publish a notice to creditors. Credi- 
tors, who did not present their claims 
to the trustee within three months, 
would be barred. Although §737.3057 
was not a perfect statute, it did provide 
a reasonably effective means of trust- 
ees protecting themselves against be- 
ing surprised by those having claims 
against the deceased grantor. And 
§737.3057 met the constitutional re- 
quirements of Tulsa Professional Col- 
lection Services, Inc. v. Pope, 485 U.S. 
478 (1988), by requiring diligent search 
and actual notice. 

But §42 of the act repealed §737.3057, 
effective October 1, 1995, as to dece- 
dents who die after September 30, 1995. 
The act contemplates that, if a trustee 
wants to protect itself against the 
grantor’s debts, the protection must be 
found in the Probate Code. 


Summary Administration 
Protection? 

Since notice to creditors is only per- 
mitted in summary administration and 
formal administration, do either of 
these provide the trustee with effective 
and economical protection against 


14 THE FLORIDA BAR JOURNAL/JANUARY 1996 


creditors? 

A notice to creditors is specifically 
permitted in summary administration. 
Section 735.2063 would allow a trustee 
who “has received” an order of summary 
administration to publish a notice to 
creditors under §731.111. In other 
words, you can publish a notice to credi- 
tors only after you have received the 
order granting summary administra- 
tion. But to obtain such order, you first 
must have made a statement under 
penalties of perjury that the estate is 
not indebted or that provision for the 
payment of debts has been made. To 
prevent this anomalous situation, the 
summary administration statute 
should allow the publication of the no- 
tice to creditors after the petition for 
summary administration has been filed 
by the petitioners. The order of sum- 
mary administration should only be 
entered after the passage of the credi- 
tors’ period. 

But does either §735.2063 or §731.111 
pass constitutional muster sufficiently 
to protect a trustee against unpaid 
creditors? It is noticed that neither stat- 
ute requires the diligent search for 
creditors that §733.212(4)(a) does. Nor 
does either statute require actual no- 
tice to known or ascertainable creditors 
as does the latter statute. Therefore, 
neither §735.2063 nor §731.111 meet 
the constitutional requirements of 
Pope, as did repealed §737.3057. 

But what if inquiry is made to a per- 
son who might be a creditor, but the 
person does not respond? Pope tells us 
that the publication of the notice to 
creditors is not sufficient. Would the 
gratuitous mailing of a copy of the no- 
tice to a person who is a possible credi- 
tor bar such person at the end of the 
three-month period, even though nei- 
ther §735.2063 nor §731.111 requires a 
notice to creditors to be served on any- 
one—only published? To constitute due 
process, the constitutional requisites 
must be present in the statute itself. A 
gratuitous, extraofficial, or casual no- 
tice cannot make up for the omissions 
in the statute." Therefore, if §735.2063 
and §731.111 are relied upon and a 
creditor is not paid, the claim may not 
be barred until expiration of the two- 
year period under new §737.306(4)(a). 


Formal Administration 
Protection 

If the trustees of revocable trusts can- 
not receive protection from creditors by 
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publishing a notice to creditors in sum- 
mary administration, then the only re- 
maining option is the procedure under 
§733.212 and Florida Probate Rule 
5.240 and the publishing and service of 
the notice of administration in formal 
administration. But a trustee filing a 
petition for administration may violate 
the old Chinese proverb of “Don’t grab 
the tail of a swimming tiger to cross a 
river.” 

Certain statements, under penalties 
of perjury, would have to be made by 
the trustee in the petition for admini- 
stration. If different, who is to be named 
as personal representative, the trustee 
or the person nominated in the will? If 
the trustee has itself appointed as per- 
sonal representative, can it just search 
for creditors, publish and mail out the 
notice of administration to creditors, 
pay the creditors, and obtain its dis- 
charge? Or, are there other duties im- 
posed on it by virtue of holding office 
as personal representative? Within 60 
days of its appointment, a personal rep- 
resentative must determine the assets 
of the probate estate and file an inven- 
tory. Although the trustee may be fa- 
miliar with the assets of the trust es- 
tate, diligent search and inquiry would 
be necessary to determine the probate 
assets. 

Could a personal representative be 
appointed for the sole purpose of mak- 
ing the diligent search for creditors, and 
the publishing and mailing of the no- 
tice of administration under §733.212, 
and be relieved of the other duties im- 
posed by state law? Regardless of 
whether such an order would be erro- 
neous, the probate court would probably 
have jurisdiction to enter such an or- 
der."* But whether an order of a Florida 
probate court could so limit the personal 
representative’s duties, a Florida pro- 
bate court would not have the author- 
ity to alter the personal representative's 
duties as an “executor” under federal 
tax law. 

If an estate tax return is to be filed, 
then such obligation is on the court- 
appointed personal representative and 
not on the statutory “executor” under 
IRC §2203. Even though no income is 
expected to be received by the estate, 
must the personal representative file 
Forms SS-4 and 56?" But, regardless 
of whether such forms are required to 
be filed by law, they should be filed in 
order to prevent important IRS notices 
being sent to the decedent’s last address 


(and perhaps then to the dead-letter 
office). Such protection for the personal 
representative and the estate being 
available, it would be difficult to jus- 
tify it not being utilized. 

On the other hand, once such forms 
are filed, the IRS’ computer will be ac- 
tivated. As a result, considerable time 
must be spent explaining (to the satis- 
faction of some clerk in the IRS) why 
no income tax return is filed by the per- 
sonal representative. 

Also, is the trustee of a decedent’s 
revocable trust authorized to file a pe- 
tition for administration? Under 
§733.202(1), such petition may be filed 
by “any interested person.” As stated 
above, even as amended, the third sen- 
tence in §731.201(21) does not make 
such trustee an “interested person” for 
all purposes, but only in proceedings 
“affecting the expenses of the admin- 
istration” and in proceedings af- 
fecting “any claims described in 
s.733.702(1).” Probably though, the fil- 
ing of a petition for administration for 
the purpose of determining whether 
there are any claims would be a “pro- 
ceeding affecting . . . any claims de- 
scribed in s. 733.702(1).” Also the 
trustee usually would be the residuary 
beneficiary in the will’s pour-over 
clause. But, in any event, logic would 
say that the trustee should have the 
right to file a petition for administra- 
tion. 


Requests for Information 

Section 12 of the act (effective July 
1, 1995) amends subsection (1) of 
§737.303. As amended, this now re- 
quires the trustee, within 30 days of its 
acceptance of the trust, to inform the 
“beneficiaries” in writing of such accep- 
tance and the full name and address of 
the trustee. This is a significant change. 
The old statute only required notice to 
be given to “the current income benefici- 
aries and vested remaindermen.” 

Section 12 of the act (effective July 
1, 1995) also amends subsection (2) of 
§737.303 to require the trustee, upon 
reasonable request, to provide a “ben- 
eficiary” with a complete copy of the 
trust (including amendments). Previ- 
ously only an “owner of a beneficial in- 
terest® in the trust” or those who could 
represent them under §731.303 could 
make such request. And such person 
was only entitled to a copy of the in- 
strument that described or affected his 
or her particular interest. 
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If a trust has been completely re- 
stated from start to finish, perhaps be- 
cause some beneficiary’s gift was 
greatly reduced by the amendment, 
must the trustee now give a copy of all 
of the prior versions of the trust to such 
beneficiary? To do so would not appear 
to be logical. But to reach the “logical” 
result, “the trust instrument, including 
amendments,” must be interpreted to 
mean only those which remain unre- 
voked or unchanged. What if the re- 
stated trust specifically provides that 
no beneficiary shall be entitled to cop- 
ies of prior versions? 

Section 12 of the act (effective July 
1, 1995) also amends subsection (3) of 
§737.303 to require the trustee, upon 
reasonable request, to provide a “ben- 
eficiary” with relevant information con- 
cerning the assets of the trust and par- 
ticulars relating to its administration. 
Previously, only “vested beneficiaries” 
had such right. 


Accountings 

Section 12 of the act (effective July 
1, 1995) also amends subsection (4) of 
§737.303 to require a “beneficiary” to 
be given accountings annually and upon 
termination of the trust or a change of 
the trustee. But during the grantor’s 
life, only the grantor “or beneficiary,”® 
or the legal representative of the 
grantor “or beneficiary” is entitled to an 
accounting. 


Who Is a Beneficiary? 

The amendments to §737.303 are in 
many respects helpful. But this author 
is reminded of when his son was young 
and would carry a long board. He would 
very carefully observe the front of the 
board and where it was going, but he 
would knock things down or would hit 
people with the other end of the board. 
As a result, a common phrase in the 
family was, “Watch out for the other end 
of the board.” Unfortunately, in many 
aspects of the new law, the legislature 
did not watch out for the “other end of 
the board.” 

Section 737.303, prior to its amend- 
ment, for some strange reason had 
three different classifications of benefi- 
ciaries. In old subsection (1), it was “cur- 
rent income beneficiaries and vested 
remaindermen.” In old subsection (2), 
it was “a beneficiary as defined under 
ss. 731.201 and 731.303.” In old subsec- 
tions (3) and (4), it was “any vested ben- 
eficiary.” The amendment, with admi- 
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rable consistency, uses one classification 
throughout—that of “beneficiary” and 
“beneficiaries.” 

Most well-drawn trusts today limit a 
gift to the remaindermen to those “then 
surviving” or similar language to show 
that the condition of survivorship is 
incorporated into the description of the 
gift to such persons. Although who is 
and who is not a “vested” beneficiary 
has been a subject of much litigation, 
under prior law a good argument could 
be made that a remainderman who 
could take only by surviving the income 
beneficiary was not a “vested” benefi- 
ciary.'’ Thus, if the trust provided for 
income to A and, upon A’s death, to A’s 
lineal descendants then surviving, per 
stirpes, it could be argued that only A 
(the current income beneficiary and the 
only vested beneficiary) would be en- 
titled to notices, accountings, etc. 

But the new statute greatly extends 
the scope of §737.303 by defining the 
term “beneficiary” to include not only 
all current income or principal benefi- 
ciaries (whether discretionary or man- 
datory), but also: “All reasonably 
ascertainable remainder beneficiaries 
who would take if all income interests 
immediately terminated.” Thus, under 
the facts in the above example, if A 
presently only has two surviving adult 
children and one surviving grand- 
daughter (who is the daughter of a de- 
ceased child of A), it is clear that all 
three of them are “beneficiaries.”!* And 
all would be entitled to the notices and 
accountings required under §737.303. 


Problems Re Notice 

Under the above assumptions, there 
is no problem in giving the required 
notices to, and serving accountings on, 
the two children of A. But the grand- 
daughter is a minor. Since new 
§737.303(4)(e) specifically allows ser- 
vice on a “representative of the benefi- 
ciary as defined in s. 731.303,” does this 
solve the problem of service on the mi- 
nor? 

Paragraph (2)(c) of §731.303 (the rep- 
resentation statute) provides that a 
minor, who is not otherwise repre- 
sented, is bound by an order to the ex- 
tent that his or her interest is repre- 
sented by another party having the 
same or greater quality of interest in 
the proceeding. Since the minor and the 
two adult children are all three 
remaindermen, they would have the 
same “quality” of interest. But here we 
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are not dealing with a court order bind- 
ing the two adult children. We are deal- 
ing with notice and service, and notice 
and service are not covered under para- 
graph (2)(c) of the representation stat- 
ute. Notices are covered under subsec- 
tion (4) of the statute; and there is no 
reference to minors in subsection (4), 
as there is in paragraph (2)(c). Logically, 
minors should have been covered un- 
der paragraph (4)(a). This refers to no- 
tice to persons who can bind interested 
persons “as described in paragraph 
(2)(a) or paragraph (2)(b)”—not para- 
graph (2)(c)! There is no logic for the 
omission of paragraph (2)(c), and the 
statute should be changed. 

So, until the statute is changed, what 
is the trustee to do during the minority 
of the granddaughter? Can the notices 
and accountings be served on the sur- 
viving parent of the granddaughter as 
her natural guardian? There is a di- 
chotomy in new §737.303(4)(e), which 
states that all rights of a beneficiary 
under such section “may be asserted by” 
a legal representative or “natural 
guardian” of the beneficiary. But in the 
next sentence, when it refers to notices 
and accountings, there is no mention of 
a natural guardian. It only states that 
providing them to a “representative of 
the beneficiary as defined in s. 731.303” 
shall bind the beneficiary. 

This then leaves us with the question 
as to whether the two adult children are 
“representatives” of the granddaughter 
as defined in §731.303. Orders binding 
the adult children would bind the 
granddaughter. So, in the context of a 
court order, they would be “representa- 
tives” of the granddaughter. But, at 
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least under the representation statute, 
notices served on the two adult children 
would not constitute service on the 
granddaughter. So, in the context of 
notices, they would nct be “representa- 
tives” of the granddaughter. Since we 
are not talking about court orders here, 
but about notices and service of account- 
ings, it would seem that the adult chil- 
dren would not be the granddaughter’s 
“representatives” for such purposes. 
But is the surviving parent (and 
natural guardian) such a “guardian of 
the property” as to come under para- 
graph (2)(b)1. of the representation 
statute, which provides: “Orders bind- 
ing a guardian of the property bind the 
ward whose estate he controls”? 
Ordinarily one does not think of a 
natural guardian as being within the 
term “guardian of the property,” and a 
natural guardian does not “control” the 
estate, per se, of his or her child.” The 
powers of a natural guardian are crea- 
tures of statute”! and are limited to cer- 
tain actions. Although a natural guard- 
ian has a right to manage and dispose 
of “real or personal property distributed 
from an estate or trust or proceeds from 
a life insurance policy to, or otherwise 
accruing to the benefit of, the child,” 
there is no provision in regard to accept- 
ing notices on behalf of a child or waiv- 
ing the child’s rights to object to im- 
proper items revealed by an accounting. 
Also the authority of a natural guard- 
ian is only when the “amount involved 
in any instance” is $5,000 or under.” It 
is this author’s opinion then that, al- 
though a natural guardian can request 
a copy of the trust and relevant infor- 
mation about the assets and adminis- 
tration of the trust, a notice or an ac- 
counting served on a natural guardian 
would be ineffective to bind the minor. 
If then, in the above example, the 
adult children are not “representatives” 
of the granddaughter (or if there were 
no adults having the same or greater 
quality of interest) and if the above in- 
terpretations of the representation stat- 
ute, new §737.303(4)(e), and the natu- 
ral guardian statute are correct, then 
how is service to be obtained on the 
granddaughter and other similar trust 
“beneficiaries”? Certainly the trustee 
does not want to be left twisting in the 
wind until every minor “beneficiary” 
comes of age.” 
If the trustee desires protection for 
acts performed during a “beneficiary’s” 
minority, the trustee should have the 
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right to go into court and have a guard- 
ian ad litem appointed for the minor for 
the sole purpose of accepting notices 
and accountings on behalf of the minor 
and asserting the minor’s rights in re- 
gard to the trust. This should be avail- 
able as part of the circuit court’s gen- 
eral equity jurisdiction and its power 
to supervise trusts and protect infants. 
But, in more ways than one, this could 
be a very expensive procedure and one 
few trustees may want to initiate.* 

It is obvious that the new amend- 
ments create serious problems. These 
problems, though, can only be solved by 
changes in the statutes. Obviously the 
representation statute should be 
changed so that notice can be given to 
a minor by serving someone who has 
the same or greater quality of interest, 
as long as there is no conflict of inter- 
est. But this would not solve the prob- 
lem where the only remainder benefi- 
ciary is a minor. Whether the natural 
guardian statute should be expanded to 
allow a parent to accept notices and 
accountings on behalf of a child is a 
more difficult question. Before doing so, 
serious consideration should be given 
to the “other end of the board.”” 


Conclusion 

Although the amendments in regard 
to notices required in administration of 
trusts are to some extent helpful, they 
produce problems and uncertainties. 
The task of balancing ease of adminis- 
tration with protection for trust benefi- 
ciaries and creditors is not an easy one. 
But there should be better ways of re- 
solving some of these issues. 

For example, although unifying the 
administration of the probate estate 
and a revocable trust is laudatory, such 
a trust, at least where there is no pro- 
bate estate, should be allowed to resolve 
its creditor problems on its own. Al- 
though old §737.3057 was not a model 
of drafting and there are evidentiary 
problems of handling creditors’ claims 
in the trust context, a few additions to 
the statute would result in a reasonably 
workable procedure. But care should be 
exercised to make the procedure in trust 
administration and the procedure in 
probate administration as similar as 
possible. 0 


1 References to the “act” shall refer to Fla. 
Laws ch. 95-401. 

2 Unless otherwise stated, references to 
sections (§) are to sections of the Florida 
Statutes. 


3 Unless otherwise stated, emphases are 
those of the author. 

* If the deceased grantor was a resident of 
Florida, §733.101(1)(a) requires that the es- 
tate be administered in the county of his or 
her domicile. No other venue would be per- 
missible for a Florida resident. But the stat- 
ute is probably designed to protect creditors 


where administration was intentionally com- 
menced in a nondomiciliary county. Of 
course, if the decedent was a nonresident 
(and thus had no domicile in Florida), then 
perhaps filing only with the court having 
jurisdiction of the estate would be required. 

5 If this is the proper interpretation, then 
what is the trustee to do where the decedent 
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was domiciled in a state or country where 
estates are usually not administered by 
courts or where there is no procedure for fil- 
ing such a notice? But, in spite of such prob- 
lems, the goal of protecting creditors (possi- 
bly even including Florida creditors) is a 
worthy one, even though the decedent is a 
nonresident. 

§ If no one has invoked the potential juris- 
diction of the court in a particular matter, 
does it have jurisdiction? If a nonresident 
owns real estate in several Florida counties 
but ancillary administration has not been 
commenced, what court is the proper court 
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in which the notice of trust is to be filed? 

7 But this definition will be of no help if 
filing in a foreign court is required for a non- 
resident decedent. 

§ Although §733.707(3), as now amended, 
makes the trustee “liable” for the expenses 
of administration of the decedent’s estate 
and the enforceable claims of the “decedent’s 
creditors,” it is unclear how a creditor can 
enforce such liability except through formal 
administration. 

® For convenience, the pronoun used in 
regard to the trustee will be in the neuter 
gender. 

10 This would be the result under the doc- 
trine of expressio unius est exclusio alterius, 
49 Fa. Jur. 2d, Statutes §126. 

1 Coe v. Armour Fertilizer Works, 237 U.S. 
413 (1915); 10 Fia. Jur. 2d, Constitutional 
Law §376; and 16 Am. Jur. 2d, Constitutional 
Law §§827 and 830. 

2 For the purpose of this article, the res 
judicata effect of such order is ignored. 

13 Reg. §301.6109-1(d)(2) would not require 
the filing of the Form SS-4, unless the per- 
sonal representative was going to file an in- 
come tax return or was receiving income 
from a source where it must furnish a tax- 
payer identification number (TIN). But, al- 
though I.R.C. §6903(a) would seem to make 
the filing of a Form 56 optional, Reg. 
§301.6903-1(a) seems to make such filing 
mandatory by the use of the verb “shall.” And 
the present instructions for Form 56 require 
the TIN, in addition to the decedent’s Social 
Security number. 

1 Perhaps alsu required by federal law. 

15 Whatever this meant. 

16 The addition of the words “or beneficiary” 
in new §737.303(4)(c) is confusing. It would 
be thought that only the grantor or the 
grautor’s legal representative would be en- 
titled to an accounting. But the addition of 
the words “or beneficiary” would imply that 
all “beneficiaries” should receive the ac- 
counting, even while the grantor is alive and 
able to revoke or amend the trust. It is sub- 
mitted that the statute should be amended 
to omit such unnecessary and confusing 
words. 

” Krissoff v. First National Bank of Tampa, 
32 So. 2d 315 (Fla.1947); 22 Fa. Jur. 2d, 
Estates, Powers and Restraints §§88, 93, 97, 
and 101. 

18 If A were to die immediately, A’s lineal 
descendants then surviving, per stirpes, 
would be his two children and the grand- 
daughter. 

° Remember that paragraph (4)(a) provides 
that notice can be given to one who can bind 
the granddaughter as described in para- 
graphs (2)(a) and (2)(b), and the provision 
in regard to guardians is under (2)(b). 

2 Section 731.303(3) specifically provides 
that orders binding a guardian of the per- 
son shall not bind the ward. 

21 Section 744.301(2). 

22 Does the “otherwise accruing to the ben- 
efit of” only relate to life insurance proceeds, 
or does it also relate to real or personal prop- 
erty? It is submitted that the former would 
be the proper interpretation of the statutory 
language and that the power of the natural 
guardian would be limited to property dis- 
tributed from an estate or trust and to life 
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insurance proceeds. 

23 This monetary limit would be difficult, if 
not impossible, to apply in the context of 
notices and accounting in regard to a trust. 

24 And remember, during such beneficiary’s 
minority, other minors can become “benefi- 
ciaries” within the definition of new 
§737.303(4)(b)2. 

25 The guardian ad litem would be under 
heavy constraints to object to matters to 
which an ordinary beneficiary would not 
object. 42 A. Jur. 2d, Infants §184. For ex- 
ample, see Twomey v. Chausohm, 234 So. 2d 
338 (Fla.1970). 

26 For example, where the custody of a re- 
mainder beneficiary has been awarded to the 
nonstipital parent in an acrimonious disso- 
lution action, few grantors would want the 
former in-law to be able to inquire concern- 
ing the details of the administration of the 
trust and to object to accountings. Where the 
trustee is the stipital parent (as is often the 
case), the acrimonious litigation of the do- 
mestic relations court could be transferred 
to the administration of the trust. And even 
though divorced and the custody awarded to 
both parents, the nonstipital parent will still 
be the natural guardian “jointly” with the 
stipital parent, §744.301(1). 
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Proceedings Supplementary and 
Uniform Fraudulent Transfer Act 
Dual Remedies to Execute Against a 
Judgment Debtor’s Transferred Assets 


ot infrequently, a judgment 
creditor is faced with a judg- 
ment debtor who has con- 
veyed valuable assets in a 
questionable transaction. That judg- 
ment creditor not only has potential 
remedies, but also the processes to en- 
force those remedies, oftentimes work- 
ing together, grant some of the most 
useful avenues for relief with regard to 
the enforcement and collection of judg- 
ments: proceedings supplementary and 
the Uniform Fraudulent Transfer Act. 


Proceedings Supplementary 
Proceedings supplementary are con- 
tained in FS. §56.29. 


[This] statutory proceeding provides “a use- 
ful, efficacious, and salutary remedy at law 
enabling the judgment creditor not only to 
discover assets which may be subject to his 
judgment, but to subject them thereto by a 
speedy and direct proceeding in the same 
court in which the judgment was recovered.” 
... It is “intended to afford to a judgment 
creditor the most complete relief possible in 
satisfying his judgment.” 
Regent Bank v. Woodcox, 636 So. 2d 885, 
886 (Fla. 4th DCA 1994) (emphasis in 
original) (citation omitted). 

Any person or entity who may pos- 
sess assets in which the judgment 
debtor may have an interest can be 


by Steven N. Lippman 


impleaded as a supplemental defendant 
in the action where the underlying judg- 
ment was entered and examined with 
regard to “all matters and things per- 
taining to the business and financial 
interest of [the] defendant which may 
tend to show what property he has and 
its location.” F.S. §56.29(4). 
Proceedings supplementary are ex- 
tremely easy to commence. The only 
statutory prerequisite is the filing of an 
affidavit! certifying that any sheriff 
holds a unsatisfied execution? which is 
valid and outstanding.’ “No other show- 
ing is necessary in order to implead the 
third party.” Regent Bank, 636 So. 2d 
at 886. “There is really nothing in sec- 
tion 56.29 evidencing a legislative in- 
tent that the judgment creditor now 
needs prior court approval of the suffi- 
ciency of his third party claim before 
he can even bring the third party into 
court under a statutory procedure de- 
signed to simplify the creditor’s bill.” 
Sverdahl v. Farmers & Merchants Sav- 
ings Bank, 582 So. 2d 738, 740 (Fla. 4th 
DCA 1991). Impleading of a supplemen- 
tal defendant is accomplished by mo- 
tion in accordance with the Florida 
Rules of Civil Procedure. Exceletech, 
Inc. v. S.W. Williams, 597 So. 2d 275 
(Fla. 1992). “The order allowing 
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impleader of third parties under section 
56.29 does no more than allow the third 
parties to be sued. It merely tells them 
that the judgment creditor has his eye 
on property in their hands to satisfy his 
judgment and that they should now 
state defenses to the creditor’s claim.” 
Sverdahl, 582 So. 2d at 740. Proceed- 
ings supplementary are available in 
federal court actions as well. Allied In- 
dustries Int'l, Inc. v. AGFA-Gevaert, 
Inc., 688 F. Supp. 1516 (S.D. Fla. 1988). 

Although venue is proper in proceed- 
ings supplementary only in the court 
where the underlying action took place, 
Luskin v. Luskin, 616 So. 2d 559 (Fla. 
4th DCA 1993), Patterson v. Venne, 594 
So. 2d 331, 332 (Fla. 3d DCA 1992), 
Sullivan v. Musella, 564 So. 2d 150 (Fla. 
2d DCA 1990), Coral Contractors, Inc. 
v. Paul, 387 So. 2d 554 (Fla. 5th DCA 
1980), Schwartz v. Capital City First 
National Bank, 365 So. 2d 181 (Fla. 1st 
DCA 1978), the third party supplemen- 
tal defendant may only be compelled to 
appear in the county of its residence for 
supplemental examination concerning 
his or her property. F.S. §56.29(2), see 
also Feliz Industries, Inc. v. Holmes 
Lumber Co., 621 So. 2d 550 (Fla. 1st 
DCA 1993), Conrad v. McMechen, 338 
So. 2d 1306 (Fla. 4th DCA 1976).° “At 
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any time the court may refer the pro- 
ceeding to a master who may be di- 
rected to report findings of law or fact, 
or both.” F.S. §56.29(7). Because a 
supplemental defendant may not be 
compelled to appear for supplemental 
examination outside the county of its 
residence, a master is usually appointed 
in those situations where the supple- 
mental defendant resides outside the 
county in which the proceedings supple- 
mentary are taking place. See Coloso 
Boat Corp. v. Souza, 492 So. 2d 1100 
(Fla. 4th DCA 1986). 

Once an order commencing proceed- 
ings supplementary’ has been entered, 
it must be served on the supplemental 
defendant. F.S. §56.29(3); Fla. R. Civ. 
P. 1.070 and 1.080. Failure to obey any 
order or subpoena issued by the judge 
or appointed master may be punished 
by contempt. FS. §56.29(10). Testimony 
at the supplemental examination shall 
be under oath and shall be as at trial. 
FS. §56.29(4). Whether heard by the 
court or a master, the proceedings will 
always be nonjury. Ferguson v. State 
Exchange Bank, 264 So. 2d 867 (Fla. 1st 
DCA 1972). “Any testimony tending di- 
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rectly or indirectly to aid in satisfying 
the execution is admissible.” F.S. 
§56.29(4). 

A party or a witness examined under these 
provisions is not excused from answering a 
question on the ground that his answer will 
tend to show him guilty of the commission 
of a fraud, or prove that he has been a party 
cr privy to, or knowing of a conveyance, as- 
signment, transfer, or other disposition of 
property for any purpose, or that he or an- 
other person claims to have title as against 
the defendant or to hold property derived 
from or through the defendant, or to be dis- 
charged from the payment of a debt which 
was due to the defendant or to a person in 
his behalf. 

FS. §56.29(8). 

The testimony, however, “cannot be 
used as evidence against the person so 
answering in any criminal proceeding.” 
FS. §56.29(8). “[T]his statute grants 
only use immunity and not derivative 
use immunity; therefore, a judgment 
creditor cannot be compelled to answer 
questions which may incriminate him 
in possible criminal proceedings.” 
Novak v. Snieda,__ So. 2d ___, 20 Fla. 
L.Weekly D1813 (Fla. 2d DCA Aug. 9, 
1995). 

“Proceedings supplementary are eq- 
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uitable in nature and should be liber- 
ally construed.” Amjad Munim, M.D., 
PA. v. Azar, 648 So. 2d 145 (Fla. 4th 
DCA 1994). Because “any transfer of 
assets in fraud of creditors is reachable 
by execution,” Smith v. Mones, PA., 459 
So. 2d 462 (Fla. 3d DCA 1984), “[tJhe 
judge may order any property of the 
judgment debtor, not exempt from ex- 
ecution, in the hands of any person or 
due to the judgment debtor to be ap- 
plied toward the satisfaction of the judg- 
ment debt,” FS. §56.29(5). “The court 
may enter any orders required to carry 
out the purpose of this section to sub- 
ject property or property rights of any 
defendant to execution.” §56.29(9).” 
Further, “[closts for proceedings supple- 
mentary shall be taxed against the de- 
fendant as well as all other incidental 
costs determined to be reasonable and 
just by the court including, but not lim- 
ited to, docketing the execution, 
sheriff’s service fees, and court 
reporter’s fees. Reasonable attorney’s 
fees may be taxed against the defen- 
dant.” §56.29(11).® 

One of the most beneficial avenues 
to implement proceedings supplemen- 
tary is to subject to execution assets 
which were fraudulently or preferen- 
tially transferred by the judgment 
debtor. In fact, the statutory scheme 
implicitly recognizes this because the 
only specific remedial provision con- 
tained in the proceedings supplemen- 
tary statute is with regard to transfers 
“made to delay, hinder, or defraud credi- 
tors.” F.S. §56.29(6).° Recent court de- 
cisions have shed significant insight 
into the effectiveness of this procedural 
device. 

“Under section 56.29, ‘a judgment 
creditor may treat an attempted 
fraudulent transfer of property to which 
his debtor had legal title as a nullity 
and sell said property under execution 
as though no transfer had been made.’” 
Regent Bank, 636 So. 2d at 886. 

When, within 1 year before the service of 
process on him, defendant has had title to, 
or paid the purchase price of, any personal 
property to which his wife, any relative, or 
any person on confidential terms with the 
defendant claims title and right of posses- 
sion at the time of examination, the defen- 
dant has the burden of proof to establish that 


such transfer or gift from him was not made 
to delay, hinder or defraud creditors. 


FS. §56.29(6)(a); Treated Timber Prod- 
ucts, Inc. v. S & A Associates, Inc. , 488 
So. 2d 159 (Fla. 1st DCA 1986). 

If the debtor cannot overcome this 


| 

: 

nlimited * ex 

NSC 


Introducing 


DataSoft's 


FLORIDA LAW 
CD-ROM 


One Compact Disc contains 
over a half century of cases 
from the Florida DCA, 
Supreme Court, and the 
complete Statutes of Florida. 


* Locate relevant case law 
or statutes in seconds 
* Completely portable for 
research away from the office 
* Works with any IBM, PC 
or compatible computer 


Spend your time practicing 
law, not searching for it. 


SATISFACTION IS GUARANTEED. 
TO ORDER CALL 1-800-255-3803 


search engine 
exiremety 
powerfuland 
easy to use. 
-anovice can be 
-upand running 
inunder fifteen | 
there is simply 
‘nota more’... 
accurate 
efficient way to 
legal research, 


burden, “the court shall order the gift, 
transfer, assignment or other convey- 
ance to be void and direct the sheriff to 
take the property to satisfy the execu- 
tion.” F.S. §56.29(6)(b). 

If a transfer does not qualify for 
avoidance pursuant to §56.26(6)(a), 
then any of the other statutory and com- 

-mon law fraudulent and preferential 
avoidance remedies may still be pur- 
sued in the same proceeding supple- 
mentary. See, e.g., Munim, 648 So. 2d 
145. In fact, it is recommended that the 
judgment creditor assert all potential 
avoidance remedies in the proceeding 
supplementary. 


Fraudulent Transfers 

The Uniform Fraudulent Transfer 
Act, F.S. §726.101, et seg., provides sub- 
stantially the same relief as the pro- 
ceedings supplementary statute with 
regard to fraudulent transfers as to 
present creditors.’® Although the Uni- 
form Fraudulent Transfer Act’s provi- 
sion does not shift the burden of proof," 
as does the proceedings supplementary 
approach, it is not restricted to trans- 
fers occurring within one year of ser- 
vice of process. Swartz v. Lipsky, 241 
So. 2d 448 (Fla. 3d DCA 1970). Recog- 
nizing that “actual intent is a difficult 
concept to prove, case law and the 
UFTA have established indicia of intent 
commonly known as ‘badges of fraud,’ 
which are contained in section 
726.105(2).”"* Gass v. Comreal Miami, 
Inc. , 653 So. 2d 1069 (Fla. 3d DCA 1995) 
(footnote added); Munim, 648 So. 2d at 
152. These “badges of fraud” should be 
used to establish the intent to “delay, 
hinder or defraud” under §56.29 as well. 
See Munim, 648 So. 2d at 152. The 
Uniform Fraudulent Transfer Act then 
goes further and “creates a statutory 
category of constructive fraud [con- 
tained in F.S. §726.106'*] to protect 
present creditors, recognizing certain 
transactions as fraudulent without re- 
gard to the debtor’s intent.” Munim, 648 
So. 2d at 152; Gass, 653 So. 2d at 1071 
(“Section 726.106, Florida Statutes, pro- 
vides that a transfer is per se fraudu- 
lent... .”).“*“When the legal effect of a 
conveyance is to hinder or delay credi- 
tors, the intent [to defraud] will be pre- 
sumed, regardless of the actual motives 
of the parties.” Munim, 648 So. 2d at 
152 (citing J.J. Kelly Co. v. Pollack & 
Bernheimer, 49 So. 934, 935 (Fla. 1909)). 
“By this section, the legislature made 
fraudulent any transfer to an insider 


for an antecedent debt when the debtor 
was insolvent. . . .” Yeager v. The Sum- 
mit Group of Central Florida, Inc. , 654 
So. 2d 189, 192 (Fla. 5th DCA 1995) 
(emphasis in original). Certainly, this 
presumption of unlawful intent from 
the transaction’s effect is a valuable en- 
forcement tool. 

In Yeager, the Fifth District Court of 
Appeal recently considered a suspect 
transaction and concluded that it was 
fraudulent in accordance with FS. 
§726.106(2). Yeager, 654 So. 2d at 191. 
The facts in Yeager are as follows: 
Yeager recovered a judgment against 
Summit. Bradshaw, Summit’s sole 
stockholder and controlling director, 
made infusions of capital totaling over 
$720,000 (either through another of his 
wholly owned corporations® or indi- 
vidually) into Summit, which were en- 
tered on Summit’s books as loans. These 
“loans” were not supported by autho- 
rizing documents, paid no interest, car- 
ried no due date, and required no peri- 
odic payments. A $95,722.87 commis- 
sion due Summit was paid to Bradshaw 
in partial satisfaction of his outstand- 
ing loan. The appellate court held that 
this transfer was fraudulent under 
§726.106(2). The Fifth District pointed 
out: 

[S]ection 726.106(2) . . . makes the conduct 
involved herein “fraudulent.” By this section, 
the legislature made fraudulent any trans- 
fer to an insider for an antecedent debt when 
the debtor was insolvent, unless an appro- 
priate defense was proved. A plain reading 
of this statute makes it clear that the legis- 
lature intended to treat insider antecedent 
debts differently from the debts of general 
creditors of insolvent corporations. It pro- 
vided that, so long as there is a non-insider 
creditor to assert the protection of the stat- 
ute (i.e., so long as any debt is owed by the 
insolvent corporation to a general creditor), 
any payment (even pro rata) by an insolvent 
corporation to an insider on an antecedent 
debt will be deemed fraudulent. 

Yeager, 654 So. 2d at 192 (emphasis in 
original). 

Similar to the proceedings supple- 
mentary statute, the Uniform Fraudu- 
lent Transfer Act gives the court author- 
ity to fashion an appropriate remedy."® 
When a creditor is successful in void- 
ing a transfer, the subject assets will 
be applied to the creditor’s debt with- 
out pro rata distribution to the defen- 
dant or supplemental defendant. This 
is true regardless of whether the trans- 
fer is voided pursuant to the proceed- 
ings supplementary remedial provision, 
Salina Mfg. Co. v. Diner’s Club, Inc., 
382 So. 2d 1309, 1311 (Fla. 3d DCA 
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1980), or the Uniform Fraudulent 
Transfer Act, Yeager, 654 So. 2d at 192. 

The Uniform Fraudulent Transfer Act 
codifies a preexisting common law rem- 
edy for the existing creditor of an insol- 
vent debtor corporation. There is some 
question as to whether that common 
law remedy continues to exist as a rem- 
edy separate from the Uniform Fraudu- 
lent Transfer Act. 

The common law remedy is premised 
upon the reality that corporate direc- 
tors have inside knowledge and control 
of corporate affairs. To permit them to 
use such inside knowledge and control 
to obtain preferential treatment at the 
expense of third party creditors is mani- 
festly unfair. Poe & Associates, Inc. v. 
Emberton, 438 So. 2d 1082 (Fla. 2d DCA 
1983). “Consequently, [the Second Dis- 
trict Court of Appeal held in Poe that] a 
corporate creditor has a cause of action 
against a director to whom the corpo- 
ration paid a pre-existing debt at a time 
when it was insolvent.” Jd. at 1085. The 
Poe court considered the following facts 
in reaching its conclusion. Hercules 
Metal owed Poe $28,089 which was liq- 
uidated and already owing. Poe sued 
Emberton and Kaibas (both Hercules 
directors) under common law principles 
alleging that at a time when Hercules 
was insolvent, it paid $10,000 to 
Emberton as a bonus and repaid 
$23,287.77 in loans to Kaibas. The court 
“assume[d] that the payments to 
Emberton and Kaibas were in fulfill- 
ment of proper corporate obligations.” 
Id. at 1083. 

The Fifth District Court of Appeal, 
referring to Poe, reached a similar con- 
clusion in Diamond International Corp. 
v. SJH Enterprises, Inc., 487 So. 2d 
1089 (Fla 5th DCA 1986) (“A creditor 
of an insolvent corporation has a com- 
mon law cause of action against a di- 
rector to whom the corporation paid a 
preexisting debt at a time when it was 
insolvent.”) (citing Scheiner v. Adam- 
aco, Inc., 81 So. 2d 205 (Fla. 1955); 
Wheeler v. Matthews, 70 So. 416 (Fla. 
1915)). The Diamond Int'l court admon- 
ished that “[aJ]n insolvent corporation 
cannot dispose of its assets in such a 
manner as to deprive its creditors of a 
fair and just distribution thereof.” Dia- 
mond Int'l, 487 So. 2d at 1091. 

The Fifth District Court of Appeal in 
Yeager recently pointed out that “[s]ince 
Poe, the legislature substantially codi- 
fied the holding of Poe in section 
726.106(2).” Yeager, 654 So. 2d at 192. 
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The Fifth District did not, however, 
state that Poe was no longer good law. 
Interestingly, the Fifth District did not 
comment at all on its own decision in 
Diamond Int'l. 


Conclusion 

Although a judgment debtor may 
transfer away its valuable assets, with 
a little (and sometimes not so little) in- 
vestigating to discover all the facts sur- 
rounding the transfer, the creditor’s 
counsel can invoke an appropriate 
remedy.Q) 


1“«The statute, however, does not require 
such an affidavit in order to confer subject 
matter jurisdiction on the trial court. Thus, 
the affidavit is better viewed as a condition 
precedent, which can be waived by the fail- 
ure to raise a timely objection.” Sullivan v. 
Musella, 564 So. 2c 150, 151 (Fla. 2d D.C.A. 
1990). 

2 “The requirement that the sheriff hold 
the writ has a sound purpose behind it. The 
recording of judgment alone does not auto- 
matically create a lien on a debtor’s personal 
property. The judgment creditor’s lien at- 
taches to personal property and priority is 
established at the time the writ of execution 
is delivered to the sheriff in the county where 
the personal property is located. . . . Thus, 
the exhaustion of remedies in supplemental 
proceedings prevents a judgment creditor 
from gaining an advantage over judgment 
creditors who have priority in execution over 
and against a defendant’s property.” 

Lahav Flooring & Fixtures, Inc. v. Weinstein, 
590 So. 2d 1055 (Fla. 3d D.C.A. 1991). 

Fia. Stat. §56.29(1); “Although section 
56.29, Florida Statutes (1981), does not pre- 
scribe the procedure for impleading third 
party defendants, the case law of this State 
establishes the proper procedure.” 
Wieczoreck v. H & H Builders, Inc., 450 So. 
2d 867 (Fla. 5th D.C.A. 1984). The Florida 
Supreme Court, however, had to resolve a 
difference between the district courts as to 
that procedure when it decided in Exceletech, 
Inc. v. S.W. Williams, 597 So. 2d 275 (Fla. 
1992), that an examination of the judgment 
debtor is not a prerequisite to impleading a 
supplementary defendant. 

“Under the predecessor statute, section 
55.52, Florida Statutes (1961), the judgment 
creditor was required to have the writ of ex- 
ecution returned unsatisfied before he could 
invoke the remedy of supplementary pro- 
ceedings. This requirement was eliminated 
in 1967 by the repeal of that statute and the 
enactment of section 56.29.” Standard Prop- 
erty Investment Trust, Inc. v. Luskin, 585 So. 
2d 1099 (Fla. 4th D.C.A. 1991). 

* “Impleading those parties whose inter- 
est may be affected by the court’s rulings is 
necessary both to acquire jurisdiction over 
them and to afford them procedural due pro- 
cess. ... Such impleading, however, does not 


in and of itself imply liability on the part of 
the impleaded third parties. . . . It provided 
them with an opportunity to raise their de- 
fenses and protect their interest consistent 
with genuine due process.” 

Wieczoreck, 450 So. 2d at 871. The court 
may, in certain appropriate circumstances, 
order interim measures to maintain the sta- 
tus quo pending resolution of the proceed- 
ings supplementary. Buchanan v. Sullivan, 
620 So. 2d 1301 (Fla. 4th D.C.A. 1993), 
Zeuda Corp. v. Grancolombiana Corp. 
Financiera, S.A., 610 So. 2d 509 (Fla. 3d 
D.C.A. 1992), and Conway Meats, Inc. v. 
Orange Ave. Partnership, 440 So. 2d 674 
(Fla. 1st D.C.A. 1983). For instance: 

“Where there is competent evidence be- 
fore the court in proceedings supplementary 
pursuant to section 56.29, Florida Statutes 
(1991), which shows that property in the 
hands of another person may belong to or is 
due to the judgment creditor, and that the 
property may be disposed of to hinder the 
judgment creditor, it is within the trial 
court’s broad discretion to postpone disburse- 
ment of the property pending a speedy reso- 
lution of the ownership question.” 

Zeuda, 610 So. 2d at 510. 

5 Prior to commencing proceedings supple- 
mentary, a party could conduct discovery in 
aid of execution pursuant to FLa. R. Civ. P. 
1.560 without necessarily being restricted to 
the county of the potential supplemental 
defendant’s residence. Conrad v. McMechen, 
338 So. 2d 1306, at 1307 (Fla. 4th D.C.A. 
1976). The pre-proceedings supplementary 
discovery may, under the appropriate rules 
of evidence and procedure, be introduced into 
evidence at the supplemental examination. 
Hanisch v. Wilder, 210 So. 2d 491 (Fla. 3d 
D.C.A. 1968). However, once proceedings 
supplementary begin, the statutory scheme 
controls and such examination must be con- 
ducted in the county of the supplemental 
defendant’s residence. Conrad, 338 So. 2d at 
1307-08. 

“In this connection, the judgment credi- 
tor might find it convenient to resort first to 
the discovery procedure for the purpose of 
determining whether any third persons hold 
property belonging to the debtor. Once this 
information is obtained, and it is determined 
that the third parties refuse to allow the 
property to be applied to the judgment 
creditor’s judgment, he may then commence 
supplementary proceedings in aid of execu- 
tion.” 

Id. at 1307. 

In either fashion “[a] judgment creditor 
should be allowed broad discovery into the 
debtor’s finances, pursuant to section 
56.29(4), Fia. Star. (1985), and Fra. R. Civ. 
P. 1.280, even if the discovery concerns prop- 
erty jointly owned with others.” Jim Appley’s 
Tru-arc, Inc. v. Liquid Extraction Systems 
Limited Partnership, 526 So. 2d 177 (Fla. 
2d D.C.A. 1988). 

® Which “shall require the defendant in ex- 
ecution to appear before it or a master at a 
time and place specified by the order... .” 
Fra. Start. §56.29(2). 

7 The Third District Court of Appeal re- 
cently limited these remedial powers when 
it literally interpreted this provision to mean 
that the court could only authorize execu- 
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tion on a fraudulently transferred asset, not 
an outright transfer of the supplemental 
defendant’s “right, title and interest” in the 
fraudulently transferred asset. Pelullo v. 
FDIC, 653 So. 2d 1054 (Fla. 3d D.C.A. 1995). 

8 Attorneys’ fees and costs may not be as- 
sessed against the supplemental defendant. 
Rosenfeld v. TPI Int’l Airways, 630 So. 2d 
1167 (Fla. 4th D.C.A. 1993). 

® The same standard is used throughout 
the Uniform Fraudulent Transfer Act. Fa. 
Stat. §726.101, et seq. 

10 Fa. Stat. §726.105(1), which provides: 

“A transfer made or obligation incurred 
by a debtor is fraudulent as to a creditor, 
whether the creditor’s claim arose before or 
after the transfer was made or the obliga- 
tion was incurred, if the debtor made the 
transfer or incurred the obligation: 

“(a) With actual intent to hinder, delay, 
or defraud any creditor of the debtor; or 

“(b) Without receiving a reasonably 
equivalent value in exchange for the trans- 
fer or obligation, and the debtor: 

“1. Was engaged or was about to engage 
in a business or a transaction for which the 
remaining assets of the debtor were unrea- 
sonably small in relation to the business or 
transaction; or 

“2. Intended to incur, or believed or rea- 
sonably should have believed that he would 
incur, debts beyond his ability to pay as they 
became due.” 

1 A party attempting to prove a fraudulent 
transfer must meet the preponderance of the 
evidence or a greater weight standard. 
Wieczoreck, 450 So. 2d at 872. 

2 Fra. Stat. §726.105(2) provides that: 

“In determining actual intent under 
paragraph (1)(a), consideration may be 
given, among other factors, to whether: 

“(a) The transfer or obligation was to an 
insider. 

“(b) The debtor retained possession or 
control of the property transferred after the 
transfer. 

“(c) The transfer or obligation was dis- 
closed or concealed. 

“(d) Before the transfer was made or ob- 
ligation was incurred, the debtor had been 
sued or threatened with suit. 

“(e) The transfer was of substantially all 
the debtor’s assets. 

“(f) The debtor absconded. 

“(g) The debtor removed or concealed as- 
sets. 
“(h) The value of the consideration re- 
ceived by the debtor was reasonably equiva- 
lent to the value of the asset transferred or 
the amount of the obligation incurred. 

“(i) The debtor was insolvent or became 
insolvent shortly after the transfer was 
made or the obligation was incurred. 

“(j) The transfer occurred shortly before 
or shortly after a substantial debt was in- 
curred. 

“(k) The debtor transferred the essential 
assets of the business to a lienor who trans- 
ferred the assets to an insider of the debtor.” 

“While a single badge of fraud standing 
alone may only generate little more than a 
suspicious circumstance, insufficient in it- 
self to constitute the requisite fraud to set 
aside a conveyance, several of them when 
considered together may afford a basis from 
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which its existence can be properly inferred.” 
Wieczoreck, 450 So. 2d at 874. 

13 Fia. Stat. §726.106 states that: 

“(1) A transfer made or obligation in- 
curred by a debtor is fraudulent as to a credi- 
tor whose claim arose before the transfer 
was made or the obligation was incurred if 
the debtor made the transfer or incurred the 
obligation without receiving a reasonably 
equivalent value in exchange for the trans- 
fer or obligation and the debtor was insol- 
vent at that time or the debtor became in- 
solvent as a result of the transfer or obli- 
gation. 

“(2) A transfer made by a debtor is 
fraudulent as to a creditor whose claim arose 
before the transfer was made if the transfer 
was made to an insider for an antecedent 
debt, the debtor was insolvent at that time, 
and the insider had reasonable cause to be- 
lieve that the debtor was insolvent.” 

4 Although both Munim Amjad, M.D., PA. 
v. Azar, 648 So. 2d 145 (Fla. 4th D.C.A. 1994), 
and Gass v. Comreal Miami, Inc., 653 So. 2d 
1069 (Fla. 3d D.C.A. 1995), concerned and 
referred to §726.106(1), there is no conceiv- 
able reason why their holding should not 
apply to §726.106(2) as well. 

6 The scope and definition of an “insider” 
is broadly expanded to include an “affiliate” 
and an “insider of an affiliate.” Fia. Start. 
§§726.102(1) and (7). 

16 Fra. Star. §726.108, which provides that: 

“(1) In an action for relief against a 
transfer or obligation under ss. 726.101- 
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726.112, a creditor, subject to the limitations 
in s. 726.109 may obtain: 

“(a) Avoidance of the transfer or obliga- 
tion to the extent necessary to satisfy the 
creditor’s claim; 

“(b) An attachment or other provisional 
remedy against the asset transferred or 
other property of the transferee in accor- 
dance with applicable law; 

“(c) Subject to applicable principles of eq- 
uity and in accordance with applicable rules 
of civil procedure: 


“1. An injunction against further dispo- 
sition by the debtor or a transferee, or both, 
of the asset transferred or of other property; 

“2. Appointment of a receiver to take 
charge of the asset transferred or of other 
property of the transferee; or 

“3. Any other relief the circumstances 
may require. 

“(2) If acreditor has obtained a judgment 
on a claim against the debtor, the creditor, 
if the court so orders, may levy execution on 
the asset transferred or its proceeds.” 
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comfort level, and the company present. 
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work consistently. 


retrofitted. 


Making Rainmakers. 


For most of us, the glib charisma of the gifted rainmaker has something 
mysterious about it. It’s some sort of human gravitational force, beyond explaining. 
Some people just have the knack, that’s all. Or, as comedian Martin Mull used to say: 
“Some people have a wonderful, magic way with words. And others...no have way.” 

Rainmakers seem to be natural-born people people — gregarious, self-assured, 
and magnetic — while the rest of us have our ups and downs. Our “people skills,” 
as current parlance has it, are more or less functional depending on the situation, our 


But we shouldn’t automatical!y conclude that there are two kinds of people 
in the world, those who can make it rain and those who can’t, and that we belong to 


Because most of what those silver-tongued extroverts do by instinct, the rest of 
us can learn to do with practice. It’s not even totally new behavior: After all, you have 
doubtless had referral business walk in the door, and you have had satisfied clients 
refer others to you. This is the way rainmaking works. All you have to do is make it 


For when you examine successful rainmakers, it’s clear that they’re always 
at it. They gracefully turn all kinds of situations into practice development. Like a 
novelist, who goes through life both living it and observing it, seeking grist for the 
mill, the rainmaker goes through life on the alert for opportunities, knowing that 
almost nothing happens that doesn’t contain some seed potential for growing referrals. 

Here’s another thing those congenital rainmakers seem to know by instinct: 
You must keep your present clients happy. Because they can be a strong selling force 
for you; or they can be a negative force. You determine which. 

Then, given these adjustments of attitude and awareness, there are a number of 
specific techniques that can be learned, practiced, and put to use. Any attorney can do 
it; it’s just a matter of determination and discipline. 

So, if you’ve been discouraged by the belief that rainmaking is a talent some 
people have bestowed on them as original equipment, cheer up; the rest of us can be 


A wise first step toward learning the rainmaker’s art would be to write to the 
address below for a thorough study of the subject. 
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TRIAL LAWYERS FORUM 


The Seat Belt Defense: 
Has It Become Unbuckled? 


ith over two-thirds of 

Americans buckling up in 

their cars and light trucks 

and with seat belt use at 
its highest level ever,' the question re- 
garding whether the common law seat 
belt defense is still viable is being hotly 
debated in courtrooms across Florida. 
Proponents of the common law seat belt 
defense argue that, with seat belt use 
being so common and routine, plaintiffs 
should not be compensated for damages 
which result from a failure to use an 
available and fully operational seat belt. 
Those opposing the use of the seat belt 
defense in mitigation of damages point 
to the Florida Legislature’s 1990 
amendment of the safety belt statute, 
which specifically prohibits a violation 
of that statute from being considered 
in mitigation of damages. 

This article explores the 30-year de- 
velopment of the seat belt defense in 
Florida. From 1966, when the defense 
was first raised at the appellate level,” 
to the most recent decisions and legis- 
lative actions, the seat belt defense has 
evolved, along with changes in technol- 
ogy and public auto safety awareness.® 
An analysis of the judicial and legisla- 
tive histories behind the defense leads 
to the conclusion that the common law 
seat belt defense survives in Florida and 
may be used to mitigate a plaintiff’s 
damages. 

The common law seat belt defense set 
forth by the Florida Supreme Court in 
1984‘ still survives despite the leg- 
islature’s passage of the 1990 amend- 
ment to the Florida Safety Belt Law.® 
An analysis of the legislative history 
behind the 1990 amendment to F.S. 
§316.614 indicates that the amendment 
placed limitations on the statutory ap- 
plication of the seat belt defense, but 
left the common law defense intact. 
Despite much recent confusion, juries 


Despite much recent 
confusion, juries 
may still consider 
the plaintiff's 
failure to use a 
seat belt in 
mitigating the 
damages awarded 
to the plaintiff 


by Gary W. Flanagan 


may still consider the plaintiff’s failure 
to use an available and operational seat 
belt in mitigating the damages awarded 
to the plaintiff. The common law de- 
fense even applies to accidents occur- 
ring after the effective date of the 1990 
amendment. 


Pre-1984 Developments 

Prior to 1984, the Florida Supreme 
Court had not had the opportunity to 
address the “seat belt defense.” How- 
ever, this issue had been discussed by 
district courts of appeal as early as 
1966.’ The early attempts by defen- 
dants to raise the defense of contribu- 
tory negligence based upon an allega- 
tion that the plaintiff had not used an 
available seat belt were rejected by the 
district courts.* For the most part, these 
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early failures resulted from a lack of evi- 
dence and improper pleading. For in- 
stance, in Brown v. Kendrick, 192 So. 
2d 49 (Fla. lst DCA 1966), the First 
District upheld the trial court’s strik- 
ing of the seat belt defense because the 
defendant had failed to show, except by 
conjecture, that use of the seat belt 
would have prevented the plaintiff’s 
injuries. Similarly, in Quinn v. Millard, 
358 So. 2d 1378 (Fla. 3d DCA 1978), the 
Third District Court refused to rule on 
the seat belt defense issue because the 
record did not contain sufficient evi- 
dence to demonstrate that the plaintiff 
would have sustained less serious inju- 
ries had he been wearing his seat belt 
at the time of the collision. 

During this period of increasing pub- 
lic awareness regarding automobile 
safety, the Florida Supreme Court was 
deciding important controversies re- 
garding automobile safety and design, 
and manufacturers’ negligence. These 
cases, discussed infra, form an impor- 
tant backdrop in the development of the 
seat belt defense. In Ford Motor Com- 
pany v. Evancho, 327 So. 2d 201 (Fla. 
1976), the Florida Supreme Court held 
that under certain circumstances auto- 
mobile manufacturers could be held li- 
able in automobile collision cases for in- 
juries which resulted from a defect in 
design or manufacturing. Adopting the 
rationale of the Eighth Circuit Court of 
Appeals, the Florida Supreme Court 
stated that the “intended use [of an 
automobile] could not be carried out 
without encountering in varying de- 
grees the statistically proved hazard of 
injury producing impacts of various 
types. .. .”® Further, the court found 
that, “A frequent and inevitable contin- 
gency of normal automobile use will 
result in collisions and injury produc- 
ing impacts.” Based upon these find- 
ings, the court imposed a duty on auto- 
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mobile manufacturers to use reasonable 
care in designing and manufacturing an 
automobile to eliminate the risk of fore- 
seeable injury. 


Pasakarnis 

In 1984, the Florida Supreme Court 
had its first opportunity to address the 
seat belt defense. This issue came be- 
fore the court on the following certified 
question posed by the Fourth District 
Court of Appeal: “Whether Florida 
courts should consider seat belt evi- 
dence as bearing on comparative negli- 
gence or mitigation of damages.”" 
“Logically and consistently” applying 
the principles set forth in Evancho, the 
court held that the seat belt defense is 
viable in Florida. Citing a study from 
the U.S. Department of Transporta- 
tion’? as well as case authority from 
numerous jurisdictions, the Florida 
Supreme Court found that “the seat belt 
has been proven to afford the occupant 
of an automobile a means whereby he 
or she may minimize his or her personal 
damages prior to the occurrence of the 
accident.” 

The facts in Insurance Co. of North 
America v. Pasakarnis, 451 So. 2d 447 
(Fla. 1984), were relatively straightfor- 
ward. Richard Pasakarnis, the plaintiff, 
was injured while driving a Jeep when 
his vehicle was hit broadside by another 
vehicle."* There was no question that 
Pasakarnis did not cause the accident. 
However, Pasakarnis was not wearing 
an available and fully operational seat 
belt at the time of the accident. The 
collision caused Pasakarnis to be 
thrown clear from the Jeep. His physi- 
cian testified that the compression-type 
injury to his lower back was caused by 
his flying through the air and impact- 
ing the pavement. As part of defen- 
dants’ answer to the complaint, they 
alleged as an affirmative defense that 
had Pasakarnis been using the avail- 
able and fully operational seat belt, his 
bodily injuries would have been sub- 
stantially reduced or prevented. 

The Florida Supreme Court quashed 
the district court decision and re- 
manded the case for a new trial on the 
sole issue of whether and to what ex- 
tent the plaintiff’s verdict should be 
reduced as a result of his failure to wear 
an available and fully operational seat 
belt. Significantly, the court held that 
failure to wear an available and fully 
operational seat belt may be considered 
by the jury in assessing a plaintiff’s 


damage if it is shown by competent evi- 
dence that failure to use the seat belt 
provided or contributed substantially to 
producing at least a portion of the dam- 
ages. There was never a contention in 
the Pasakarnis case that the plaintiff’s 
failure to wear a seat belt was a proxi- 
mate cause of the accident." 


1986 Safety Belt Law 

On the heels of the 1984 Florida Su- 
preme Court decision, and in light of 
the Federal Motor Safety Standard 208 
entered on July 17, 1984, the Florida 
Legislature passed the Florida Safety 
Belt Law in 1986.* The law made it 
unlawful for a driver to operate a ve- 
hicle or for a person of 16 years of age 
or older to be a passenger in the front 
seat unless restrained by a safety belt. 
Echoing the language in Pasakarnis, 
subsection (10) of the Florida Safety 
Belt Law stated, “A violation of the pro- 
visions of this section shall not consti- 
tute negligence per se, nor shall such 
violation be used as prima facie evi- 
dence of negligence in any civil action.” 

In the first major decision subsequent 
to the passage of the 1986 Florida 


Safety Belt Law, American Auto Ass’n, 
Inc. v. Tehrani, 508 So. 2d 365 (Fla. 1st 
DCA 1987), the First District Court of 
Appeal addressed the question of 
whether §316.614 (Supp. 1986) 
“establish[ed] and control[led] the pa- 
rameters of the Pasakarnis ‘seat belt 
defense.’” In answering the question, 
the First District stated that, since the 
common law seat belt defense was vi- 
able in Florida prior to the safety belt 
law, “as a matter of logic” it continued 
to survive after the passage of the 
Safety Belt Law of 1986. The court 
went on to cite the 1986 Journal of the 
Florida House of Representatives, which 
included a specific statement of legis- 
lative intent not to alter the Pasakarnis 
rule. 


1990 Amendment 
to F.S. §316.614 

Four years after the passage of the 
safety belt law, the Florida Legislature 
sought to amend the statute. Citing to 
the Tehrani decision, the Senate noted 
that the common law seat belt defense 
rule had survived the enactment of F:S. 
§316.614 and operated in conjunction 
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with the statute.'’ The proposed amend- 
ment would have added two important 
phrases to subsection (10) of FS. 
§316.614. An early drafi of the proposed 
amendment read: “(10) A violation of 
the provisions of this section or a 
person’s failure to use a seat belt does 
shal not constitute negligence per se, 
nor may shak such violation be used as 
prima facie evidence of negligence or 
considered in mitigation of damages in 
any civil action.””® 

As proposed, these changes would 
have effectively prevented the use of the 
seat belt defense, whether common law 
or statutory, from being used in mitiga- 
tion of damages. Significantly, the first 
of the two proposed additions would 
have extended the “mitigation of dam- 
ages” prohibition beyond a “violation of 
the provisions of this [statutory] sec- 
tion” to include failure to use a seat belt. 

In the form of the amendment that 
was actually adopted, however, this 
sweeping prohibition, which would have 
extended into the area of the common 
law seat belt defense, was deleted. In- 
stead, the amended section read sim- 
ply: “A violation of the provisions of this 
section shall not constitute negligence 
per se, nor shall such violation be used 
as prima facie evidence of negligence or 
be considered in mitigation of damages, 
but such violation may be considered as 
evidence of comparative negligence, in 
any civil action.”” 

As currently worded, subsection (10) 
of the safety belt law prevents a defen- 
dant in a civil action from arguing that 
a violation of F.S. §316.614 should be 
considered in mitigation of damages. 
Significantly, however, this new lan- 
guage does not abrogate the common 
law seat belt defense, whether or not 
the plaintiff received a citation for vio- 
lating F.'S. §316.614. 

Certainly the legislature knew how 
to include language which would have 
eliminated the common law seat belt 
defense with respect to mitigation of 
damages. That the amendment in its 
final form was not as sweeping as the 
earlier draft may have been due, at 
least in part, to the economic analysis 
conducted by the House and Senate 
staffs. For instance, in the Final Staff 
Analysis and Economic Impact State- 
ment generated by the Committee on 
Insurance for the House of Represen- 
tatives, the committee cited a Univer- 
sity of Kentucky study which concluded 
that the average cost per patient in- 
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volved in an accident not wearing a seat 
belt was 4.4 times more than the cost 
of those using seat belts.2° The Ken- 
tucky study also found that while 98 
percent of the belted victims were 
treated and released, 21 percent of the 
unbelted victims were admitted to the 
hospital and their average stay was 5.2 
times longer. 

The Senate staff analysis came to 
similar conclusions. In their analysis 
and economic impact statement, the 
Senate staff found that the amend- 
ments to subsection (10) of F.S. 
§316.614 as proposed would not only 
increase recoveries by plaintiffs, but 
would also increase the cost of automo- 
bile insurance by denying defendants 
and their insurance companies the use 
of the seat belt defense to mitigate dam- 
ages.”! 


Recent Case Law 

Ten years after the landmark 
Pasakarnis decision, the Florida Su- 
preme Court clarified the first part of 
the Pasakarnis standard; that is, the 
defendant’s burden of proof to establish 
that the vehicle contained an available 
and fully operational seat belt. In Bull- 
dog Leasing Co. v. Curtis, 630 So. 2d 
1060 (Fla. 1994), the court held that the 
defendant has the initial burden to 
present competent evidence that the 
vehicle contained seat belts that could 
have been used. If the defendant meets 
that burden, this evidence constitutes 
a prima facie showing that the seat 
belts were operational. The burden 
then shifts to the plaintiff to present 
contrary evidence to rebut the defen- 
dant’s evidence on this issue.”” The 
court did not question the continued 
viability of the defense in Bulldog Leas- 
ing. 

Most recently, in Safety Kleen Corp. 
v. Ridley, __ So. 2d ___, 20 Fla. L. 
Weekly D1710 (Fla. 1st DCA July 26, 
1995), the First District Court ofAppeal 
acknowledged “the confusion which sur- 
rounds the proper utilization of section 
316.614(10), Florida Statutes.” The 
court, therefore, certified to the Florida 
Supreme Court the following question: 
“If evidence is presented concerning a 
violation of section 316.614, Florida 
Statutes, ‘The Florida Safety Belt Law, 
and there is evidence that the violation 
contributed to the injuries suffered by 
the Plaintiff, should Florida Standard 
Jury Instruction 4.11 (Violation of Traf- 
fic Regulations as evidence of Negli- 
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gence) be given?” 

Significantly, in Safety Kleen, the 
First District rejected as “not reason- 
able” the plaintiff’s contention that the 
language in §316.614(10) was only in- 
tended to be utilized in instances where 
the use of the seat belt actually caused 
the initial accident. 


Conclusion 

The debate continues regarding the 
continued use of the seat belt defense 
as a consideration for the mitigation of 
aclaimant’s damages. In fact, in a com- 
ment to Florida Standard Jury Instruc- 
tions (Civ.) 6.14, the committee 
“express[ed] no opinion as to the effect 
of Section 316.614(10), Fla. Stat. 
(1990), concerning seat belt usage, on 
this instruction.” Nevertheless, the 
emerging trend in the appellate courts 
is to continue to recognize that, despite 
the 1990 amendment to the safety belt 
law, the common law seat belt defense 
survives. As can be seen from this ar- 
ticle, the common law seat belt defense 
has emerged and been refined over a 
30-year period. The statutory safety 
belt law has not encroached into the 
common law seat belt defense. From 
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1986, when the legislature specifically 
stated that it did not intend to alter the 
Pasakarnis decision, to 1990, when the 
legislature stopped short of adopting 
language which would have encroached 
on the common law defense, the Florida 
common law seat belt defense has re- 
mained secure and may be used in miti- 
gation of damages.O 
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BUSINESS LAVV. 


Corporate Compliance Programs: Protecting the 
Business from the Rogue Employee 


n the past, courts and prosecu- 

tors appeared willing to defer to 

senior management concerning 

the corporation’s handling of em- 
ployee wrongdoing. As demonstrated 
by the recent experiences of Daiwa 
Bank and Archer Daniels Midland Co., 
those days may be gone. 

Congress has shown a renewed inter- 
est in prosecuting corporations for 
criminal conduct.' This trend is embod- 
ied in the Federal Criminal Sentencing 
Guidelines, which limits the court’s dis- 
cretion in dealing with business orga- 
nizations when its employees engage in 
wrongful conduct. The result is in- 
creased potential for criminal sanc- 
tions.” 

Increased governmental scrutiny of 
white collar crime* and the possibility 
of multi-million dollar judgments in 
civil cases make an effective corporate 
compliance program highly desirable 
for most businesses. The sentencing 
guidelines provide that an organization 
can mitigate its criminal punishment 
if it can show an “effective program to 
prevent and detect violations of law.”* 
While the guidelines do not address civil 
liability directly, the guidelines can 
serve as the standard for effective pro- 
grams in all contexts.® 


Primary Advantages of an 
Effective Compliance Program 
¢ Preventive Maintenance 
Acompliance program’s primary goal 
is to prevent wrongful conduct. Accord- 
ingly, an effective program must first 
identify the potential legal risks facing 
a business organization. Even employ- 
ees with good intentions may be sub- 
jecting a company to legal liability. The 
“empty head, clean heart” defense does 
not shield a company from civil and 
criminal sanctions. However, with a 
corporate compliance program in place, 


With a corporate 
compliance program 
in place, a company 

hopefully will 
become aware of 
wrongful conduct at 
an earlier stage and 
be able to correct it 


by Gardner Davis and 
Jeff McFarland 


a company hopefully will become aware 
of such conduct at an earlier stage and 
will be in a better position to correct the 
employee’s behavior, thereby reducing 
potential liability. 
© Lower Penalties and Reduced Legal 
Costs 

Under the Federal Sentencing Guide- 
lines, the existence of an effective com- 
pliance program must be considered by 
the court when determining an appro- 
priate penalty.® Although the existence 
of such a program will not absolve the 
company of responsibility, if a program 
is in place, the fine may be reduced by 
as much as 80 percent.’ There are two 
catches, however. First, although there 
are benefits to having a corporate com- 
pliance program no matter when it is 
implemented,® the fine will be reduced 
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only if the program is in place before 
the offending conduct occurs.* Second, 
the compliance program must include 
the specific elements enumerated in the 
sentencing guidelines.” Although as- 
pects of voluntarily adopting a compli- 
ance program can be unpleasant, man- 
agement should recognize that if a 
company does not have an effective 
compliance program in place and mis- 
conduct occurs, the court may impose a 
more intrusive and costly program." 

An effective program also can result 
in reduced litigation and legal costs. A 
company with such a program in place 
will detect problems sooner—possibly in 
time to correct the offending practices 
or at least provide relief to the victim 
before litigation ensues. The govern- 
ment may elect not to prosecute at all 
if the situation is handled effectively.” 
¢ Public Relations and Improved Mo- 
rale 

Companies with a compliance pro- 
gram can use it as a public relations tool 
and simultaneously promote a positive 
attitude among employees. A work en- 
vironment in which ethical business 
practices are valued enhances a com- 
pany’s public image. At the same time, 
employees will feel they are a more in- 
tegral part of the company’s success 
because they are being trained in spe- 
cialized aspects of the company’s busi- 
ness.'* 


Disadvantages of Corporate 
Compliance Program 
Implementing a corporate compliance 
program carries with it certain disad- 
vantages and costs (in terms of both 
time and money). However, the disad- 
vantages can be minimized in a care- 
fully developed program. 
© Paper Trail 
A corporate compliance program 
faces a Catch-22 dilemma. On one 


= 
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hand, if the program is confined to a 
few pages in an employee handbook, it 
will not be effective. To achieve poten- 
tial benefits, the program must be 
proactive in terms of detection and in- 
vestigation. On the other hand, inves- 
tigations result in documentation which 
provides ammunition for civil litigants 
and government prosecutors. Because 
a paper trail is unavoidable, the pro- 
gram must be designed to minimize dis- 
closure of the information generated by 
the program. 

Probably the best way to prevent the 
documentation from rearing its ugly 
head in a civil or criminal setting is to 
cloak it with the attorney-client com- 
munication and attorney work-product 
privileges. There are two key require- 
ments a company must keep in mind if 
it wants to avail itself of the privilege. 
First, information gained through in- 
ternal monitoring or investigations 
should significantly involve a lawyer. If 
a nonlawyer conducts interviews and 
issues questionnaires to either main- 
tain compliance or investigate wrong- 
doing, the information solicited will not 


be privileged. However, if an attorney 
conducts those same reviews for the 
purpose of giving legal advice to a com- 
pany, the information is privileged." 
Outside counsel arguably is more use- 
ful than in-house counsel in this regard 
because it avoids questions about 
whether the investigation is truly “le- 
gal.” The second key to the privilege 
is confidentiality. If any of the infor- 
mation gained through monitoring or 
investigation is revealed to third par- 
ties (other than outside counsel), the 
privilege is considered waived as to that 
information.*® 

To maximize the availability of the 
attorney-client communication and 
work-product privileges in connection 
with a corporate compliance program, 
the following items should be consid- 
ered: 1) The compliance reports should 
contain legal advice and analysis; 2) 
counsel’s professional observations 
about legal risks should be clearly 
noted; 3) attorneys, not company execu- 
tives or employees, should be the note 
takers during interviews; and 4) all of 
the resulting paperwork shouid be kept 


separate from the people involved in the 
interview process. Each of these will 
enhance the viability of the privilege by 
assuring that the investigation is truly 
“legal” and is kept confidential." 
© Poorly Designed Programs Do More 
Harm Than Good 

If a company implements a poorly 
designed corporate compliance pro- 
gram, it may invite civil or criminal liti- 
gation. For example, failure to keep an 
investigation confidential could result 
in a defamation lawsuit by the offender 
against the company. If the program is 
properly implemented, however, the 
company may have a qualified privi- 
lege.'* In addition, if the policies in the 
compliance program are not clear and 
well thought out, employee-wrongdoers 
may have a defense against the com- 
pany if the company brings suit for im- 
proper behavior. 
© Mandatory Response 

Once a company learns of a problem 
through its compliance program, it will 
have an affirmative duty to remedy the 
practice and take necessary disciplin- 
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sentencing guidelines apply only if 
prompt corrective action is taken.” In 
addition, slow or inappropriate re- 
sponses may increase civil damages and 
introduce the possibility of punitive 
damages. Therefore, a company’s re- 
sponse must be swift and proper. Le- 
gal counsel should be at hand any time 
the company is forced to take action 
under its compliance program. After a 
problem is discovered, the company 
may need to modify its program to en- 
sure that similar incidents do not re- 
cur. 
¢ Adverse Publicity 

In the event improper behavior oc- 
curs and a company discovers it 
through the corporate compliance pro- 
gram (as it should), there is always a 
danger that the information will be- 
come publicly known and have a nega- 
tive effect on the company’s business. 
While this appears to be a significant 
disadvantage, consider that in the ab- 
sence of a compliance program, part of 
the company’s punishment for an in- 
fraction may consist of publicizing the 
offense.” As a result, a company should 
implement a program and then ensure 
that its documentation of facts remains 
confidential. Confidentiality not only 
avoids potential adverse publicity but, 
as discussed above, keeps alive the use 
of attorney-client and work-product 
privileges. 


Sentencing Guidelines’ 
Elements of Program 

The advantages of a corporate com- 
pliance program under the sentencing 
guidelines are available only if the pro- 
gram is an “effective program to pre- 
vent and detect violations of law,” as 
defined in the guidelines. There is no 
absolute duty to prevent a criminal of- 
fense. Instead, the focus is on due dili- 
gence in preventing and detecting 
criminal wrongdoing in the organiza- 
tion. To constitute due diligence, the 
guidelines require that seven steps be 
taken in instituting a corporate compli- 
ance program:”! 

1) Compliance standards and proce- 
dures must be followed by employees 
and must be reasonably capable of re- 
ducing the chances of criminal cenduct; 

2) High-level management must be 
assigned overall responsibility to over- 
see compliance with the standards and 
procedures; 

3) The organization must use due 
care in not delegating authority to per- 
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In addition, a 
company should 
examine the 
practices and 
standards in its 
own industry and 
should involve legal 
counsel to evaluate 
the legal risks 


sons who the company knew or should 
have known had a propensity to engage 
in illegal activities;” 

4) The standards and procedures 
must be effectively communicated to all 
employees and other agents; 

5) The company must use some form 
of monitoring and auditing system rea- 
sonably designed to achieve compliance 
with its standards; 

6) Standards must be consistently 
enforced through uniform discipline; 
and 

7) After the discovery of an offense, 
the company must take all reasonable 
steps to respond appropriately and pre- 
vent future similar offenses. 

The guidelines also mention as rel- 
evant factors the size of the organiza- 
tion relative to the degree of the pro- 
gram’s formality and whether the 
program addresses risks normally as- 
sociated with the company and the 
company’s industry. 


Developing the Program 

Although the guidelines apply strictly 
to criminal behavior, they lend guidance 
to the development of corporate compli- 
ance programs regardless of whether a 
company is protecting against criminal 
or civil risks.» The program must be 
tailored to an organization’s size, indus- 
try, business problems, and history. So 
where does a company begin? 

First, a company must determine 
which problems and risks it needs to 
address. This can be done by interview- 
ing management and employees about 
their concerns. In addition, a company 
should examine the practices and stan- 
dards in its own industry and should 


involve legal counsel to evaluate the 
legal risks.* As discussed earlier, this 
information should be kept strictly con- 
fidential to avoid discovery in later liti- 
gation. 

Second, a company should prioritize 
its efforts so that its program first ad- 
dresses those areas with the most legal 
risk. Other areas can be added as time 
and money permit. For instance, a 
small company in an industry where 
worker safety is of particular concern 
might initially focus on compliance with 
the Occupational Safety and Health 
Act. It might then move on to sexual 
harassment or other forms of discrimi- 
nation, if necessary, when the company 
has the resources available. 

Third, the company must clearly ar- 
ticulate its policies to all employees and 
agents. The type of communication 
used will depend on the company and 
the subject being addressed. Generally, 
ethical codes of conduct and policy 
statements are a starting point. Such 
devices should establish not only the 
standards adopted by the company, but 
also the procedures for reporting viola- 
tions and evaluating conduct.” A thor- 
ough program will also make hand- 
books available to employees and may 
offer orientation courses on legal as- 
pects of their particular job. 

Fourth, the company must be able to 
change its program when new poten- 
tial risks arise. This means the com- 
pany must monitor its program on a 
regular basis and have the flexibility to 
implement new policies, especially af- 
ter an incident of improper conduct. 
The ability to adapt the program is cru- 
cial to show employees, the public, and 
the courts that the company is making 
a sincere effort to comply with the law. 

Fifth, the company must maintain 
records of its compliance program ac- 
tivities. Because one of the main ad- 
vantages of a program is to negate cul- 
pability, the company must be able to 
prove that it took appropriate steps to 
prevent improper conduct. All aspects 
of the program should be documented, 
including policy statements, training 
programs and educational materials, 
investigations, and disciplinary action. 
As discussed above, this leaves a poten- 
tially dangerous paper trail. However, 
the company can minimize the disad- 
vantages of these records through at- 
torney-client privilege. In addition, a 
document retention program might be 
introduced. This would allow the com- 


- 
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pany to destroy documents after a cer- 
tain period of time without incurring 
charges that documents were selec- 
tively destroyed. Of course, if litigation 
commences, all destruction of docu- 
ments that may relate to that case must 
cease. 

Finally, if something does go wrong, 
under certain circumstances a com- 
pany’s best strategy may be to report it 
to the appropriate authorities. If the 
company does so prior to a government 
investigation and accepts responsibil- 
ity for the wrongdoing, it will receive a 
significant reduction in penalties under 
the guidelines.” In the event a com- 
pany does not discover or cannot report 
the conduct before the investigation, 
full cooperation in the investigation and 
affirmative acceptance of responsibility 
will also mitigate the severity of the 
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GENERAL PRACTICE 


Legal Malpractice: 
A Framework for Assessing Potential Claims 


egal malpractice suits are be- 

coming more commonplace in 

the litigation landscape. This 

article will provide a frame- 
work for the practitioner to assess po- 
tential malpractice cases. 


Who Can Sue? 

The Florida Supreme Court set forth 
the general controlling law as to who 
may bring a legal malpractice action in 
Angel, Cohen and Rogovin v. Oberon 
Investment, Inc., 512 So. 2d 192 (Fla. 
1987). In Angel, the Supreme Court 
stated that Florida courts have uni- 
formly limited attorneys’ liability for 
negligence in the performance of their 
professional duties to clients with whom 
they share privity of contract. Id. at 194. 
However, privity is not required when 
an attorney makes a negligent misrep- 
resentation to a nonclient, and it will 
not protect an attorney from direct 
fraudulent acts or statements.! 

The Angel court recognized that, in 
Florida, the privity requirement has 
been relaxed when it was the apparent 
intention of the client to benefit a third 
party. Id. The area of will drafting was 
cited as the most obvious example of 
this limited exception to the privity re- 
quirement. 

The case of Espinosa v. Sparber, 
Shevin, Shapo, Rosen and Heilbronner, 
586 So. 2d 1221 (Fla. 3d DCA 1991),? is 
an example of the so-called “will-draft- 
ing exception.”® The Third District 
Court of Appeal found that only where 
the testator’s intent, as expressed in the 
will itself, not as shown by extrinsic 
evidence, is hindered by the attorney’s 
negligence, does the frustrated benefi- 
ciary of the will have an action for legal 
malpractice against the testator’s attor- 
ney. Id. 

Espinosa cited the facts of McAbee v. 
Edwards, 340 So. 2d 1167 (Fla. 4th DCA 


Unlike other types of 
litigation, only an 
expert in the 
substantive legal 
area in which the 
error allegedly 
occured can 
determine if culpable 
negligence has been 
demonstrated 


by Warren R. Trazenfeld 


1976), as an example for the privity 
exception, as follows: 


“[W]here (1) the testator makes a will leav- 
ing all her property to her daughter and re- 
marries thereafter, (2) hires a lawyer to 
make certain that her daughter remains the 
sole beneficiary under the will after her re- 
marriage, and is negligently assured by the 
lawyer that no change was necessary to ef- 
fect this intention, and (3) upon her death, 
her husband takes a statutory share of her 
estate as a pretermitted husband—it has 
been held that the daughter has a legal mal- 
practice action against the testator’s lawyer; 
this is so because the testamentary intent, 
as expressed in the will, to leave all her prop- 
erty to her daughter was frustrated due to 
the lawyer’s negligent failure to draft a new 
will specifically excluding the testator’s new 
husband and again leaving all her property 
to the daughter.” 


Espinosa, at 1223. 
The court in Espinosa found that an 
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attorney preparing a will has a duty not 
only to the testator-client, but also to 
the testator’s intended beneficiaries, 
who may maintain a legal malpractice 
action against the attorney on theories 
of either tort (negligence) or contract (as 
third party beneficiaries). Id. 

The third party intended beneficiary 
exception to the privity rule for bring- 
ing a legal malpractice action is not lim- 
ited to will drafting.* The case of Rush- 
ing v. Bosse, 652 So. 2d 869 (Fla. 4th 
DCA 1995), established that “privity 
between the child and attorney” is not 
required in a legal malpractice action 
against the attorney who institutes and 
proceeds with a private adoption pro- 
ceeding. The Rushing court stated that 
it did not read Angel as “creating an 
exception to the privity requirement 
limited solely to the area of will draft- 
ing.” Id. at 584. 

The third party beneficiary exception 
to the privity requirement is not unlim- 
ited, however. A final summary judg- 
ment was affirmed in Brennan v. 
Ruffner, 640 So. 2d 143 (Fla. 4th DCA 
1994), which involved a lawsuit by a dis- 
gruntled minority shareholder of a 
closely held corporation against the at- 
torney representing the corporation. 
The Fourth District Court of Appeal 
found that an attorney-client relation- 
ship did not exist between such share- 
holder and the corporate attorney, not- 
withstanding the fact that such 
attorney had drafted a shareholders’ 
agreement which directly affected the 
shareholder’s rights. In contrast to the 
Brennan ruling, Greenberg v. Mahoney 
Adams & Criser, PA., 614 So. 2d 604 
(Fla. lst DCA 1993), held that the mere 
assertion by the client that it was an 
intended third party beneficiary was 
sufficient to cbtain a reversal of the 
lower court’s decision dismissing a pro- 
fessional malpractice suit. 


: 
# 


Statute of Limitations 

Once it is determined that a person 
has a right to bring a legal malpractice 
action, the applicable statute of limita- 
tions must be analyzed. A lawsuit 
against an attorney for professional 
malpractice must be commenced within 
two years from the time that the cause 
of action is discovered or should have 
been discovered with exercise of due 
diligence.’ The difficult question is 
when the two-year period begins.® In 
Peat, Marwick, Mitchell & Co. v. Lane, 
565 So. 2d 1323 (Fla. 1990), the Florida 
Supreme Court utilized the time period 
in which a cause of action for legal mal- 
practice would begin to accrue in ana- 
lyzing when a cause of action against 
accountants would commence. “A clear 
majority of the district courts have ex- 
pressly held that a cause of action for 
legal malpractice does not accrue until 
the underlying legal proceeding has 
been completed on appellate review 
because, until that time one cannot de- 
termine if there was any actionable er- 
ror by the attorney.” Jd. at 1325. The 
court wanted to avoid the quandry 
which would require a party to file a 
malpractice proceeding against a pro- 
fessional, claiming negligence, while 
taking a totally inconsistent position 
during an appeal by alleging that the 
attorney was correct and a lower court’s 
ruling was incorrect. 

The Peat case held that the cause of 
action would not begin to accrue until 
the injured party knew or should have 
known of the “redressable harm or in- 
jury.” Id. at 1325. The matter of when 
the client knew or should have known 
of the attorney’s negligence is a ques- 
tion of fact, not ordinarily capable of 
determination on summary judgment.’ 

The earlier case of Sawyer v. Earle, 
541 So. 2d 1232 (Fla. 2d DCA 1989), was 
disapproved to the extent that it con- 
flicted with Peat. In Sawyer, the Sec- 
ond District Court of Appeal held that 
the statute of limitations had been 
tolled, notwithstanding that the claim- 
ant was unable to “determine his exact 
amount or full extent of damages” at 
the time the statute would have ex- 
pired. The difference between the two 
cases turns on the fact that in Peat the 
client maintained that its legal position 
was correct until after the U.S. Tax 
Court had ruled against such position, 
while in Sawyer the client believed his 
representation to be improper when he 
discharged his first lawyer well within 


the two-year period. 

The clear message from these two 
cases is that the malpractice clock will 
start ticking for purposes of the stat- 
ute of limitations when the client sus- 
pects or is informed that his or her 
attorney’s actions were negligent. This 
message is confirmed in the case of 
Edwards v. Ford, 279 So. 2d 851 (Fla. 
1973), which the Peat court found to be 
“clearly distinguishable.” Peat, 565 So. 
2d at 1327. In Edwards, a claim was 
asserted that a contract was usurious 
and a member of the law firm which 
drafted the contract allegedly agreed to 
undertake corrective measures without 
charge sometime during 1963. The 
malpractice suit in 1968, which was 
filed in response to a suit by the law 
firm to recover its unpaid attorneys’ 
fees, was unsuccessful as a result of the 
court’s holding that the statute of limi- 
tations had expired. The Edwards court 
quoted at length from the case of Down- 
ing v. Vaine, 228 So. 2d 622 (Fla. 1st 
DCA 1969), in holding that the event 
which triggers the running of the stat- 
ute of limitations is notice to or knowl- 
edge by the injured party that a cause 


of action has accrued in his or her fa- 
vor, and not the date on which the neg- 
ligent act which caused the damages 
was actually committed. Edwards, 279 
So. 2d at 853.° It is important to note 
that the damages incurred by the cli- 
ents in Edwards were only “minimal” 
at the time that their cause of action 
accrued and had not fully matured. Id. 
Thus, it is readily apparent from a read- 
ing of these three cases that an attor- 
ney malpractice case needs to be con- 
sidered as soon as a client is told about 
potentially negligent activity, suspects 
negligent activity, or takes any position, 
such as changing counsel, which would 
suggest knowledge of negligent activ- 
ity. The only safe harbor would be to 
appeal an adverse decision, while main- 
taining the correctness of the attorney’s 
actions which gave rise to the appeal 
until after the appeal is decided. 

An otherwise time-barred action for 
legal malpractice may be resurrected as 
a counterclaim to an action by the at- 
torney against the former client to col- 
lect attorneys’ fees.° 

A practical safety net, any time that 
there is a concern about the statute of 
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limitations arising, is to enter into a 
tolling agreement with the potentially 
culpable attorney, in which the parties 
agree that the statute of limitations will 
not commence until a date certain. Al- 
ternatively, as suggested in Birnholz v. 
Blake, 399 So. 2d 375 (Fla. 3d DCA 
1981), the malpractice action can be 
stayed pending a resolution of the claim 
giving rise to the malpractice action. 


Elements of a Legal 
Malpractice Action 

A legal malpractice plaintiff is re- 
quired to plead’® and prove: 1) the 
attorney's employment; 2) the 
attorney’s neglect of a reasonable duty; 
and 3) that such negligence resulted in 
and was the proximate cause of loss to 
the plaintiff." The naked legal conclu- 
sion that an attorney was negligent will 
not satisfy the pleading requirements 
for legal malpractice.” 

The first element of the cause of ac- 
tion, that an attorney must be employed 
by the plaintiff-client, is addressed in 
Ginsberg v. Chastain, 501 So. 2d 27 
(Fla. 3d DCA 1986). The issue before 
the court in Ginsberg was whether at- 
torney Daniel Ginsberg’s one-time rep- 
resentation of Fred Chastain in a real 
estate matter entitled Chastain to be- 
lieve that Ginsberg was also represent- 
ing him at a meeting between Chastain 
andAnnmarieAhlers, one of Ginsberg’s 
long-time clients. 

The Third District Court of Appeal 
held that the record was devoid of any 
evidence which would indicate that an 
attorney-client relationship existed for 
legal services between Chastain and 
Ginsberg relating to the aforemen- 
tioned meeting. Chastain testified at. 
trial that he never discussed with 
Ginsberg the subject of the meeting, he 
never asked Ginsberg to perform any 
services in connection with the draft- 
ing of the agreement, Ginsberg never 
billed him for any services in connec- 
tion with the agreement, Chastain 
never requested a bill, and there was 
no fee agreement. Chastain thus failed 
to establish employment of the attor- 
ney and had no cause of action for legal 
malpractice. 


What Is a Reasonable Duty? 
One has a cause of action against an 
attorney who neglects to perform the 
services which he or she agrees to per- 
form for the client, or which by impli- 
cation the attorney agrees to perform 


The naked legal 
conclusion that an 
attorney was 
negligent will not 
satisfy the pleading 
requirements for 
legal malpractice 


when he or she accepts employment." 
However, an attorney’s failure to accu- 
rately predict changes on unsettled 
points of law is not actionable. Kaufman 
v. Stephen Cahen, P.A., 507 So. 2d 1152 
(Fla. 3d DCA 1987), rev. den., 518 So. 
2d 1276 (Fla. 1987). A cause of action 
against the attorneys in Kaufman did 
not exist for their failure to file a wrong- 
ful death claim timely, since the law 
regarding the statute of limitations for 
such cause of action was changed by a 
Florida Supreme Court decision during 
the course of the representation. 

However, an attorney has a duty to 
inform his or her clients of the 
attorney’s awareness of a possible 
change in the law of a question which 
could have a materially adverse effect 
upon the clients. Stake v. Harlan, 529 
So. 2d 1183 (Fla. 2d DCA 1988). In 
Stake, the attorney had actual knowl- 
edge of the certification of a question to 
the Florida Supreme Court, which was 
evidenced by his citation of the pend- 
ing case in a letter he wrote to the cli- 
ent. Jd. at 1184. The court held that the 
attorney breached his duty to make his 
clients aware of the implications of the 
certified question, so that the clients 
could make an informed decision as to 
whether to transact the subject real 
estate closing in the manner suggested 
by the attorney. Jd. at 1185. 

The result in Kaufman suggests that 
the attorney who is ignorant of legal 
trends which might affect the client’s 
needs will be held to a lower standard 
than the knowledgeable attorney, such 
as the one in Stake, who will be held to 
a much higher standard. Rewarding an 
attorney for failure to know potential 
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changes in the law seems to be a curi- 
ous and unsupportable result. 

Violation of the Rules of Professional 
Conduct is not negligence per se, al- 
though a violation may be used as some 
evidence of negligence. The rules do not 
create a legal duty on a lawyer.'* How- 
ever, evidence that an attorney did not 
conduct himself or herself as reasonably 
as an attorney should respecting the 
Code of Professional Responsibility is 
evidence of a failure to use due care as 
an attorney.” 


Proximate Cause of Loss 

An attorney who drafts documents is 
not ipso facto a guarantor that the docu- 
ments will be litigation-free or will ac- 
complish everything that the client 
might want.'® The rationale is that if 
there were malpractice liability under 
those circumstances, an attorney 
would, in effect, insure his or her work; 
but since insurance coverage ordinarily 
calls for premium payment, attorneys’ 
fees would inevitably increase substan- 
tially to provide for that type of insur- 
ance."” 

In Hatcher v. Roberts, 478 So. 2d 1083 
(Fla. lst DCA 1985), rev. den., 488 So. 
2d 68 (Fla. 1986), a client-mortgagor 
brought a legal malpractice action 
against its attorney and law firm, con- 
tending that the lawyer negligently 
withdrew an affirmative defense of pre- 
payment in a foreclosure proceeding. 

The First District Court of Appeal 
found, as did the trial court, that under 
all the facts, circumstances, and law 
existing at the time of the foreclosure 
suit, the prepayment defense asserted 
and then withdrawn in the foreclosure 
proceeding could not possibly have suc- 
ceeded, even with diligent preparation 
and litigation by Miller. Id. Therefore, 
since the attorney’s acts were not the 
proximate cause of the client’s alleged 
damages, no legal malpractice had oc- 
curred. 

An attorney who gives improper or 
erroneous advice to a client who suffers 
damage as a result may be subject to a 
malpractice action for compensatory 
damages.'* However, such negligence, 
if it exists, and even if gross, does not 
warrant an award of punitive damages, 
absent the necessary allegations and 
proof of wantonness or reckless indif- 
ference.’ The fact that an attorney who 
allegedly gave bad advice had listed his 
or her name with a lawyer referral ser- 
vice as being proficient in that particu- 


A 


lar field of law, by itself, does not rise to 
the required level of wantonness or 
reckless indifference required for puni- 
tive damages.” 


Conclusion 

The decision to sue an attorney 
should not be made without extensive 
analysis of the facts and applicable law. 
Unlike other types of litigation in which 
clients often have a good idea as to 
whether they have a viable cause of 
action, only an expert in the substan- 
tive legal area in which the error alleg- 
edly occured can determine if culpable 
negligence has been demonstrated. This 
article has purposefully not attempted 
to examine cases based upon substan- 
tive areas in which lawyers have been 
found to be negligent, since the goal was 
only to provide a basic framework for 
analyzing a potential legal malpractice 
claim. However, there is a plethora of 
cases in almost every substantive area 
describing lawyers’ negligent acts and 
the number is steadily growing. 
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CONSUMER PROTECTION LAW 


Auto Repairs: Do Attorneys Have the Right Tools? 


onsumers have about a 50-50 

chance of getting car repairs 

at the right price, done the 

right way.”! Television news 
magazines report how mechanics take 
advantage of customers with unneces- 
sary repairs. When challenged, the 
mechanic typically replies that “this is 
what the customer wanted!” Last year, 
the Florida Department of Agriculture 
and Consumer Services reported 4,500 
repair violations among the approxi- 
mately 20,000 state-licensed repair 
shops. Of these, 3,700 complied with 
the department’s orders.” The abuses 
continue, however, since the majority 
of customers remain apathetic about re- 
porting wrongs and even less taking 
legal action. Surprisingly, many in the 
legal community are not aware of the 
easily understandable remedies avail- 
able to their clients. 


Florida Motor Vehicle Repair 
Act (F.S. §§559.901-559.9221) 

This is probably the most effective 
remedy available. The act, passed in 
1980, applies to all repair shops except 
those which repair government ve- 
hicles, those for hire, those for use in 
agriculture, and those which are to be 
auctioned. It is segregated primarily 
into three parts: a repair shop registra- 
tion requirement,’ a disclosure/repair 
estimate section,‘ and an unlawful acts 
and practices portion.’ Any customer is 
entitled to relief for any motor vehicle 
excluding trailers, motor homes, travel 
trailers, and trailer coaches without 
independent motive power.® 

The registration requirements direct 
shops to register yearly with the Florida 
Department of Agriculture and Con- 
sumer Services, and pay a registration 
fee.” Shops performing minor repairs, 
as they are defined by FS. §559.903(5) 
(1993), are exempt from the registra- 


The abuses of state 
laws by auto repair 
shops continue, since 
the majority of 
customers remain 
apathetic about 
reporting wrongs 
and taking legal 
action 


by Michael P. Schiff 


tion requirements but remain liable for 
other statutory violations. An amend- 
ment in 1994 deleted the “proof of in- 
surance” requirement.® Although the 
act doesn’t require any mechanical cer- 
tification as part of the registration pro- 
cess, local laws may. For example, the 
Dade Courty ordinance, which is strong- 
er than the state statute, requires (as 
of October 1, 1995) that every shop have 
at least one certified mechanic or spe- 
cialty mechanic.® 

The disclosure/repair estimate, F.S. 
§§559.905-559.909 (1993), requires a 
written estimate to be given to the cus- 
tomer unless waived. Additionally, the 
section recites what items must be in- 
cluded on the estimate including a con- 
spicuous (capital letter/12-point type) 
“waiver of estimate” language:"” 
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PLEASE READ CAREFULLY, CHECK 
ONE OF THE STATEMENTS BELOW, 
AND SIGN. I UNDERSTAND THAT, UN- 
DER STATE LAW, I AM ENTITLED TO A 
WRITTEN ESTIMATE IF MY FINAL BILL 
WILL EXCEED $50. 


__I REQUEST A WRITTEN ESTIMATE. 


__I DO NOT REQUEST A WRITTEN ES- 
TIMATE AS LONG AS THE REPAIR 
COSTS DO NCT EXCEED $ . THE 
SHOP MAY NOT EXCEED THISAMOUNT 
WITHOUT MY WRITTEN OR ORAL AP- 
PROVAL. 


__I DO NOT REQUEST A WRITTEN ES- 
TIMATE. 


SIGNED 


All estimates and invoices must be 
kept by the shop for one year for cus- 
tomer inspection and copying." 

The written estimate provision is per- 
haps the section most abused by me- 
chanics. Many believe that a written 
estimate should only be given when re- 
quested by the customer despite the 
clear and unambiguous language of the 
act: “When any customer requests a 
motor vehicle repair shop to perform 
repair work on a motor vehicle, the cost 
of which repair work will exceed $50 to 
the customer, the shop shall prepare a 
written repair estimate . . . before effect- 
ing any diagnostic work or repair.” 
Thus, it’s the shop’s responsibility to 
produce a written estimate or obtain a 
written waiver. 

Some mechanics also feel that a com- 
bined bill/estimate given after the work 
is performed (with the customer’s sub- 
sequent signature) complies with the 
act. This is also a violation of the stat- 
ute. Others often defend on the basis 
that either an “oral authorization” was 
given prior to any diagnostic work, or 
that the car was delivered to the shop 
when it was closed, or by a person other 
than the owner which constitutes an 


DATE 


ie 
| 
AG 
a 
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implied partial waiver.'* Defending on 
an implied partial waiver is valid up 
until the completion of any diagnostic 
work necessary to estimate the cost of 
the repairs. Once an estimate is made, 
then the mechanic must promptly no- 
tify the customer of the cost and obtain 
approval." At this point, a problem of- 
ten arises as many customers, instead 
of obtaining a written estimate, give 
authorization by phone and then are 
later surprised when the bill is much 
higher than the amount they originally 
remember authorizing. The mechanic 
swears that this was the price quoted 
and the issue then can only be resolved 
based on each parties’ memory or cred- 
ibility. 

One solution to this problem could be 
adding onto the list of items required 
on the estimate form, the date and time 
of the oral authorization as well as an 
authorization/confirmation number 
unique to that customer.” A more 
simple solution would not allow any oral 
waivers. The items required on the dis- 
closure/repair estimate are specified in 
the act.'* However, any omittance would 
seem to be de minimis when reviewing 
the applicable case law. For example, 
in KT’s Kar Kare, Inc. v. Laing, 617 So. 
2d 325 (Fla. 4th DCA 1993), a handwrit- 
ten letter was sent from the appellant’s 
offices in Texas stating the cost and re- 
pair work to be done, but did not include 
any type of written waiver form. De- 
spite this and other statutory deficien- 
cies, the appellate court ruled that the 
letter substantially complied with the 
requirement for a written estimate. 

Similarly, in Liebermann v. Collision 
Specialists, Inc., 526 So. 2d 102 (Fla. 
4th DCA 1987), the car owner’s insur- 
ance company (and not the mechanic), 
prepared the estimate. The appellate 
court ruled, however, that while the es- 
timate didn’t comply with every single 
element set forth in the statute, it sub- 
stantially complied with the require- 
ments of the act. 

In addition to the written disclosure 
section, the statute requires that the 
shop post a sign informing customers 
of their rights and the Department of 
Agriculture and Consumer Services’ 
toll-free phone number to call regard- 
ing any complaints they may have with 
the shop.” This section is frequently 
overlooked by plaintiffs and can add 
credibility to their cases, especially 
when the sign is not conspicuous (or is 
nonexistent), which is often the case. 


If the shop has complied with the reg- 
istration, disclosure, and written esti- 
mate provisions of the act, the customer 
may still have a cause of action based 
on the mechanic’s conduct and/or qual- 
ity of repairs. F.S. §559.920(1-17) (1993) 
enumerates unlawful acts and practices 
violative of the act, the most common 
being misrepresenting that certain 
parts or repairs are necessary, or that 
continued use may be harmful and 
cause great damage to the vehicle. 
Here, counsel must determine whether 
the conduct is fairly obvious or if it ne- 
cessitates, as in most cases, the hiring 
of an expert witness. If the case and 
costs justify engaging an ASE certified 
mechanic as an expert, many can be 
found in automotive trade or vocational 
schools. 

There is a private remedy section in 
the act for any “injury” suffered by the 
customer, with attorneys’ fees and costs 
to be awarded to the prevailing party 
at the court’s discretion.'* Although the 
act doesn’t define what constitutes an 
injury, the Fifth DCA in Osteen v. 
Morris, 481 So. 2d 1287 (Fla. 5th DCA 
1986), interpreted it to be the $1,490 in 
repair costs paid to the shop. The court 
also held that the shop’s quantum 
meruit defense couldn’t apply in circum- 
stances “where repairs are made with- 
out a clear written estimate given be- 
fore the repairs are undertaken.” As 
such, the customer was only liable for 
the $50 statutory amount due to the 
violation.” 

There is also a bond provision in the 
act for circumstances when the shop 
places a lien on the car for the repair 
costs.” The most common scenario oc- 
curs when the customer picks up the 
car only to find the bill higher than the 
estimate. The mechanic refuses to re- 
lease the vehicle until paid, leaving the 
customer with the choice of paying or 
litigating. The alternative under this 
section allows the customer to file with 
the court clerk a cash or surety bond in 
the amount of the shop’s invoice plus 
any accrued storage charges. The clerk 
then issues a certificate which notifies 
the shop of the bond and directs release 
of the vehicle. If the shop doesn’t file 
suit to recover on the bond within 60 
days of its posting, it will be dis- 
charged.”' If suit is filed by the shop, 
the customer is afforded a chance to 
explain their version of the facts with 
court costs and attorneys’ fees awarded 
to the prevailing party at the court’s 


discretion.” Although it would seem 
under this provision that the customer 
still must pay the disputed amount into 
the court registry, the burden is now on 
the mechanic to prove he or she is en- 
titled to the bond. 


Florida Deceptive and Unfair 
Trade Practices Act (F.S. 
§501.201-213) 


Aggrieved customers may also bring 
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With title insurance companies, if 
their lips are movi ne they’re probably 
overpromising. And the promises are 
generally about service: prompt deliv- 
information, quality 

cts, fe enial and efficient customer 
rae All, of course, at the lowest 
possible price. 

ah of the time, surprise surprise, 
they can’t deliver on all those 
promises. 

Consequently, for a long time our 
problem has been, “How do we dis- 
tance The Fund from all this rhetoric, 
and make the point that we are dif- 
ferent to those who haven’t had a 
direct experience in dealing with us?” 

Now we have the answer. To finally, 
once and for all, separate promises 
that are pledges from those that are 
talk, we’re backing ours up with a 
rock-hard guarantee. If we don’t 
deliver as promised, you don’t pay. 
End of conversation. 


Announcing The First Quality 
And Service Guarantee In The 
Title Insurance Business. 


Don’t Expect A Second. 


We don’t make promises, or guar- 
antees, lightly. In fact, we’ve been 
preparing for this moment for over five 
years. Before The Fund could make 
an ironclad guarantee, we had some 
work to do ourselves. 

Not that service isn’t in our blood. 
The Fund was designed to be a pro- 
vider of services for Florida’s real estate 
attorneys from its inception nearly 50 
years ago. 

Nevertheless, we’ve gone through 
a major initiative to bring customer 
service even more to the forefront. 
We’ve done an enormous amount of 
soul-searching, analyzing, planning, 
and training. We’ve 
long-term, employee-originated 
training program, geared to greater 
efficiency and customer satisfaction. 


And we’ve invested heavily, once 
again, in automation — so that now, 
for example, we can track every order 
from any branch in our system. It’s 
been an upheaval and we won't pre- 
tend it was all fun, but the rewards 
we’ re experiencing internally, 
have made all the struggle and toil 
worthwhile. We were good before; 
now we're very good. 

Meanwhile, our competitors, still 
apparently believing that the road to 
success lies in low prices and empty 
promises, continue to cut corners. 


We'll Say It Again: 
Information Isn’t A Loss Leader | 
And Service Isn’t A Marketing Ploy. 


You probably remember that our 
industry got itself into real trouble in 
the late 80’s. There was plenty of 
business, and underwriters freely 
gave away title information products 
in an effort to get a bigger share of 
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THE DIFFERENCE 
REAL SERVICE 


SERVICE. 


market. Until suddenly everybody 
woke up to the fact that the loss leader 
was costing them more than they were 
making on premiums. It got so bad 
that the Florida Department of Insur- 
ance had to enter the fray to protect 
the title underwriters from themselves. 
The state enacted rate hikes and stan- 
dards in an effort to safeguard the 
insured by keeping the insurers from 
draining their own coffers. So much 
for the myth that title underwriters 
were raking in profits. 

Now, you'd think that would have 
been a loud enough wake-up call that 
things would have changed for good. 
But this hasn’t been the case. 

It seems our industry knows only 
one way to compete, and that’s on 
price. Other title insurers still treat 
information products like they’re not 
worth much. And service, well... 
you’ve already heard all the talk. 


To Us, 
This Guarantee Is An Incentive. 


To You, It’s A Pledge. 


And To Our Competitors, 
It’s A Challenge. 


We'd like this guarantee of ours 
to be a beacon that leads the title 
insurance industry in Florida to higher 
ground. To competition in service, 
value, and customer satisfaction as well 
as price (not that we disdain price 
shopping or avoid competing at that 
level — our prices are competitive and 
will always be). 

So, to further that goal, here’s the full 
text of our guarantee: 

We will provide you with a reliable 
product, delivered when promised. 

We will correct any error that 
renders a certified product unreliable 
and return it to you within eight bus- 
iness hours of the time you notify us 


of the error, and we will not charge 
you for the product. 

We will not charge you for the 
product if we do not meet our prom- 
ised delivery time, except in the event 
of a disaster. 

There. Now you have a measure- 
ment to help you separate the kind of 
commitment to service that comes 
from the heart, from those that come 
from the lips. 


Attorneys' Title Insurance Fund, Inc. 
P.O. Box 628600 Orlando, FL 32862-8600 
1-800-336-3863 (407) 240-3863 


©1995 Attorneys’ Title Insurance Fund, Inc. 
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an action based on a violation of the 
Deceptive and Unfair Trade Practices 
Act (UDAP). Rule 2-19.001, et seq., of 
the Florida Administrative Code makes 
a violation of the Motor Vehicle Repair 
Act a deceptive or unfair act or prac- 
tice. For example, in Claude Nolan 
Cadillac v. Griffin, 610 So. 2d 725 (Fla. 
1st DCA 1992), the appellate court de- 
termined that paint repairs “not done 
in accordance with industry standards” 
constituted a UDAP violation. 

Damages may also be enhanced un- 
der a UDAP count. Here, actual dam- 
ages are constituted to be the dimin- 
ished value of the goods or services 
received as opposed to the payment for 
the repairs under the Motor Vehicle 
Act.” 


...to send for the latest 
copy of the free 
Consumer Information 
Catalog. 
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government publications 
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food, jobs, children, cars, 
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and a free sample 
booklet. Send your 
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Fraud in the Inducement 
Unfortunately, there are ample in- 
stances of repairs being made which 
were never required but obtained due 
to the mechanic’s misrepresentations. 
These misrepresentations may become 
actionable as fraud in the inducement 
allowing for compensatory and punitive 
damages. Furthermore, since fraud in 
the inducement is an independent tort, 
the economic loss rule does not apply.” 


Warranty 
of Merchantability 

In situations where the repairs in- 
volve a substantial number of parts (in- 
cluding replacing the engine), there 
may be a question as to whether the 
implied warranty of merchantability 
under the UCC would apply (in the ab- 
sence of an express warranty). Al- 
though a rebuilt motor, generator, etc., 
would appear to fit the definition of 
goods under F.S. §672.102 (1993), it 
would not be covered by F'S. §672.314 
(1993) since the overall transaction in- 
volves a repair (i.e., service) and not a 
sale of goods. In the only recent case on 
point, Baxter v. Maurice’s Auto Repair 
& Towing Service, Inc., 2 Fla. L. Weekly 
Supp. 486 (Fla. Polk Cty. Ct. 1994), the 
court ruled that no implied warranty 
of merchantability existed under the 
UCC since the transaction (purchase 
and installation of a rebuilt engine) was 
never identified on any estimate or in- 
voice as a sale. The court further ex- 
plained that the defendant mechanic 
did not hold himself out as an auto parts 
business. He provided an auto repair 
service dealing in goods incident to per- 
formance of services in repairing autos. 

Although the majority of repairs do 
not involve the “sale” of parts, it would 
seem that the shop should still assume 
at least a partial duty for their perfor- 
mance. The customer’s reliance on the 
mechanic’s knowledge and experience 
in making the decision (e.g., engine re- 
placement), in choosing the correct type 
of part, and installing it properly 
strongly warrants this responsibility. 


Conclusion 

There are various common law and 
statutory remedies available to attor- 
neys in protecting their clients from the 
often shoddy and abusive practices of 
auto repair shops. Hopefully, counsel, 
in making effective use of these tools, 
will reduce the amount of these prac- 
tices in Florida. 
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APPELLATE PRACTICE & ADVOCACY 


“Proverbially Speaking”: Rotten Apples, 
Philadelphia Lawyers and Red Cows 


ne unethical lawyer, like the 

“proverbial rotten apple,” 

can spoil the bunch.' A com- 

plex document requires the 
proverbial “Philadelphia lawyer” to in- 
terpret it.2 The rare commanding pre- 
cedent that is directly on point is the 
proverbial “red cow” case.* These are 
each examples of “proverbially speak- 
ing” which means the communicatior 
of wisdom through well-known idioms 
or cliches. This article explores how 
Florida judges have used “proverbially 
speaking” in their opinions. On occa- 
sion,* judges speak proverbially to ex- 
plain or emphasize legal or equitable 
principles, to pass along wisdom, or to 
simply express facts or law in a collo- 
quial way. By speaking proverbially, 
judges use an expressive technique that 
can inform, familiarize, and (some- 
times) entertain readers of their opin- 
ions. The article concludes with com- 
ments on whether attorneys should 
“speak proverbially” in their submis- 
sions to Florida courts. 


Types of 
“Proverbially Speaking” 

“Proverbially speaking” by definition 
is expression involving the use of a 
“proverb.” But the term “proverb” has 
several different meanings and signifi- 
cant scholarship has resulted in no uni- 
fied definition.’ A standard dictionary 
definition is: “A short pithy saying in 
common and recognized use; a concise 
sentence, often metaphorical or allitera- 
tive in form, held to express some gen- 
eral truth.”6 

The term “proverbial” also means 
something “used or current as a prov- 
erb” that is well known, notorious or fa- 
miliar.’ For this reason, it is not sur- 
prising that courts allude to the 
“proverbial ordinary man in the street” 
in support of commonly held wisdoms.® 


By speaking 
proverbially, judges 
use an expressive 
technique that can 
inform, familiarize, 
and entertain 
readers of their 
opinions 


by Scott D. Makar 


One academic study determined that a 
proverb is commonly thought of as: “a 
phrase, saying, sentence, statement, or 
expression of the folk which contains, 
above all, wisdom, truth, morals, expe- 
rience, lessons, and advice concerning 
life and which has been handed down 
from generation to generation.”® 

The study noted, however, that the 
shortest general definition is simply as 
follows: “A proverb is wisdom expressed 
in a sentence.”” 

The practice of proverbially speaking 
generally involves the use of secular 
allusions, idioms, and cliches rather 
than actual use of maxims ascribed to 
religious sources. In fact, reported 
Florida cases contain very few refer- 
ences to Proverbs in the Old Testa- 
ment." Only occasionally does a Chi- 
nese or “Oriental” proverb appear.” 

An effective proverb is easily under- 
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stood in the context used. For instance, 
courts use commonly known proverbs 
as well as legal proverbs (i.e., those rec- 
ognized principally in the legal commu- 
nity). Examples of commonly known 
proverbs include: the “proverbial Catch- 
22” situation,” being caught between 
the proverbial “rock and a hard place,” 
getting “nailed to the proverbial wall,”” 
drawing the “proverbial ‘line in the 
sand,’”'* and “winning the battle but 
losing the war.””’ As for legal proverbs, 
lawyers are undoubtedly familiar with: 
the “proverbial ‘fishing expedition,’ ”™ 
that “hard cases make bad law,”” the 
“proverbial second bite at the apple,”” 
and the “proverbial key to the court- 
house door.””' Less familiar, however, is 
a reference to the “proverbial toad and 
the harrow”—an allusion that may 
leave some readers mystified.” 

In their enthusiasm to speak prover- 
bially, courts sometimes use mixed or 
dual proverbs. One example is the de- 
scription of a truck driver killed in an 
accident being “put in a position of hav- 
ing to walk a greased tightrope over the 
proverbial bottomless pit” in order to 
make a delivery.“ Another court used 
the following double allusion: 

* “To close our eyes to such facts of 
common knowledge would render us 
little more perceptive than a mule with 
blinders on his bridle or the proverbial 
ostrich with his head in the sand.”™ 

Mythological and foreign language 
proverbs are sometimes used, though 
very infrequently: 

¢ Litigant’s claim “like the proverbial 
phoenix, keeps rising from its own 
ashes.” 

¢ The Latin proverb, “Incidit in 
Scyllam qui vult vitare Charybdim,” 
means that “in our eagerness to avoid 
one evil, we often fall into greater.” 
Variants of this proverb are being 
“caught between the proverbial ‘devil 
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and the deep blue sea’ ””’ and being “be- 
tween the proverbial rock and the whirl- 
pool.”28 

© City held the “proverbial sword of 
Damocles” over the plaintiffs.” 

The scarcity of these types of prov- 
erbs might be attributed to the belief 
that readers will find them obscure or 
unfamiliar (although courts have his- 
torically not shied away from Latin le- 
gal phrases). 


Use to Explain, 
Describe, and Familiarize 

Florida courts speak proverbially to 
explain the context of their opinions or 
the nature of the legal principle applied 
or announced. Attorneys know that 
“useless laws diminish the authority of 
necessary ones,” the strict application 
of dogma to facts can result in a “clas- 
sic example” of “the proverbial ‘excep- 
tion that proves the rule,’ ”* and that 
the “identification of strangers is pro- 
verbially untrustworthy.”* Other ex- 
amples include: 

¢ “(I]n this case the law has been 
mechanically misapplied and perfectly 
illustrates the proverbial collision of 
reason and an abstract rule.”* 

¢ Law does not punish “bad thoughts 
alone” because they are “like the pro- 
verbial tree falling in the unoccupied 
forest” and have “no cognizable effect.”™ 

¢ Statutory provision “is not worth 
the proverbial plugged nickel” because 
of constitutional provision that super- 
seded it. 

¢ Government must be “conducted 
uprightly” and not “by favorites and old 
cronies” who proceed on theory of “the 
old proverb—‘Whose bread one eats, his 
song he will sing.’ ”* 

These example each colloquialize le- 
gal maxims or express legal principles 
in an aphoristic way. 

Difficult cases lend themselves to pro- 
verbial references. For instance, if jus- 
tice requires that a court “must take the 
proverbial ‘deep breath and swallow 
and undo an act which at the time it 
was done was seemingly correct in or- 
der to reach what is now perceived to 
be a just determination then so be it!”*” 
Otherwise, judges “would be burying 
[their] heads in the sand like the pro- 
verbial ostrich” were they not to recog- 
nize the “evil at hand” to be addressed.* 
Of course, courts must always “explore 
the proverbial ‘other side of the coin[]’” 
before rendering judgment.” 

An interesting example of proverbi- 


ally speaking is the “Philadelphia law- 
yer” which some Florida courts invoke 
to describe the complexity (or lack of 
complexity) of language in legal docu- 
ments. The phrase was first used in 
Florida in 1965 to construe contracts 
against their drafters® and quickly be- 
came a popular reference (as the follow- 
ing indicate): 

¢ “(S]o long as [insurance] contracts 
are drawn in such a manner that it re- 
quires the proverbial Philadelphia law- 
yer to comprehend [them], the court 
should and will construe them liberally 
in favor of the insured[.]”""' 

¢ “We are convinced that the prover- 
bial Philadelphia lawyer could not ex- 
plain all the legal issues raised by these 
confusing documents.” 

e “(I]t requires no proverbial ‘Phila- 
delphia lawyer’ to detect” what the par- 
ties in this case intended.“ 

Florida courts have used the phrase 
“Philadelphia lawyer” more often than 
Pennsylvania courts.“ The meaning of 
the phrase in Florida, however, appears 
to have a slightly different hue than in 
Pennsylvania. In Florida, the phrase 
means a lawyer who is particularly as- 
tute, crafty, or shrewd.“ In contrast, the 
few references in reported Pennsylva- 
nia cases use the phrase “smart as a 
Philadelphia lawyer” to describe the 
“renowned” attorney“ who is at “the top 
of the legal profession.”*’ The actual 
“renowned Philadelphia lawyer” was 
Andrew Hamilton, who brilliantly de- 
fended John Peter Zenger in a famous 
seditious libel trial in New York City in 
1734.* 

The advent of politically correct 
speech may render certain types of pro- 
verbially speaking subject to censure. 
For instance, one court stated: “The 
proverbial fury of a woman scorned is 
undoubtedly matched by that of an 
appellant’s lawyer whose well-pre- 
sented case is rewarded with a decision 
stating tersely, ‘per curiam, af- 
firmed.’ ”*° 

What the “proverbial ‘reasonable 
man’ ”®° would do under the circum- 
stances presented is now better ex- 
pressed as what the reasonable person 
of the plaintiff’s sex would do (although 
some legal jockeying continues on this 
issue).*! Of course, the “indulgence in 
the proverbial ‘couple of beers’ ” and 
the “proverbial ‘night out with the 
boys’ ”*°—though viewed with some dis- 
favor in the law—is now subject to even 
greater societal disapproval. 


Courts also use “proverbially speak- 
ing” to characterize facts or intimate 
how judges view the case. Examples 
include the following: 

A “tax masquerading as an assess- 
ment will become a proverbial monster 
. .. undermining the legal limitations 
on taxation.”™ 

¢ A settlement was “the proverbial 
pittance in comparison to the actual 
value of the claim.”® 

¢ Property was not “the proverbial 
Dutch Boy finger in the dike holding 
back the flood[.]”* 

¢ Inconsistent jury verdict is “the 
proverbial fly in the ointment.”®” 

¢ Zoning change will pave the way 
for residential classification to topple 
“like the proverbial house of cards.”™ 

¢ It “takes only the proverbial ‘wisp- 
of-the-wind’ to tilt” the balance between 
the life and death of a defendant 
charged with capital crime.” 

¢ IRS audit process was “proverbial 
pebble which unleashes an ava- 
lanche.”® 

* Police seized pistols and money “in 
the proverbial brown paper bag.”*! 

Other examples portray the facts fa- 
vorably or unfavorably as to a litigant 
or witness and signal how the court may 
likely decide the case: 

¢ An “employee who suddenly de- 
cides to walk off the job, leaving his 
employer holding the proverbial 
bag[.]”® 

* Developer relied on town whose 
actions “in effect invited the developer 
onto the proverbial welcome mat{.]”® 

¢ Husband had the “proverbial chip 
on his shoulders.”™ 

* Victim of personnel action got the 
“proverbial ‘raw deal[.}’ 

¢ Shareholder’s action would result 
in “the proverbial rug” being “pulled 
from beneath [debtor].”© 

A common theme of these examples 
is that the person or action at issue is 
portrayed in a less than favorable man- 
ner. 

Proverbially speaking can arise from 
regional or local legal expressions. An 
interesting example of native Florida 
legal vernacular is the proverbial “red 
cow” case. Attorneys nationwide prob- 
ably understand that “the proverbial 
‘case on all fours’ ”®’ means a case that 
is a highly persuasive precedent or fits 
a situation “like the proverbial glove.”® 
Lesser known is a phrase with a simi- 
lar meaning, but apparently used al- 
most exclusively in Florida: the “red 
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cow” case. 

The definition of a “red cow” case re- 
cently appeared in an 11th Circuit opin- 
ion: 


The term “red cow” is used in some legal 
circles, particularly in Florida, to describe a 
case that is directly on point, a command- 
ing precedent. In other states, the same no- 
tion of a closely fitting authoritative deci- 
sion is conveyed by any of the following 
terms: “spotted dog,” “spotted horse,” “white 
pony,” or “goose” case.” 


The origin of the phrase is murky. The 
earliest reference to a “red cow” case 
appears—not in Florida—but in an 
opinion of the New Mexico Supreme 
Court in 1959.” But, this is the only 
reference to a “red cow” case in any ju- 
risdiction other than Florida. 

The first Florida reference is a 1962 
Florida Supreme Court case written by 
Justice Terrell in which he stated that 
a cited case “comes as near to being a 
‘red cow’ case . . . as one will find in the 
practice[.]”"* Within a year, Judge 
Carroll of the First District clarified 
that “finding a ‘red cow’ precedent is not 
essential to the application of a recog- 
nized principle or rule.” Next, Judge 
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Byron Simpson in dissent in a 1964 
Fifth Circuit opinion stated that he 
“was taught that a ‘red cow case,’ 
either for or against you, was dis- 
positive.”"* Soon thereafter, Justice 
Hobson of the Florida Supreme Court 
officially recognized the “red cow case” 
as part of the “common legal vernacu- 
lar.”* 

Since that time, Florida state courts 
have made a few more references to the 
proverbial “red cow” case,” the most 
recent in 1985.” In one case, the court 
found “[t]he most perfect example of a 
‘red cow case’ which our research has 
ever disclosed”—a 1912 Florida Su- 
preme Court case involving the “steal- 
ing of a cow with a red head.”” Prior to 
the 11th Circuit’s recent revival of the 
phrase, only two other Florida federal 
court references exist: one a 1975 opin- 
ion by Judge Warren L. Jones and an- 
other in 1982 by Judge Charles R. 
Scott.”® 

A popular theory is that the phrase 
originated in a law course at the Uni- 
versity of Florida in the 1940s and 
1950s. The fact that some of the judges 
using the phrase attended the College 
of Law in Gainesville during this time 
period buttresses this theory. Some 
practicing attorneys also recall first 
hearing the phrase while law students 
at the University of Florida. The search 
for a conclusive answer, however, will 
continue “until the cows come home.” 


Use to Chastise, 
Chide or Reprimand 

Many examples of proverbially 
speaking are attempts to chastise, 
chide, or reprimand attorneys (includ- 
ing their legal arguments and some- 
times their clients’ conduct). For in- 
stance, courts use proverbs to make 
veiled references to improper attorney 
conduct as the following illustrate: 

¢ Improper statement by prosecutor 
was “proverbial straw that breaks the 
camel’s back.”*! 

© A per se rule of reversal for inap- 
propriate and intemperate pro- 
secutorial comments is unnecessary 
because “Florida’s prosecutors are too 
intelligent and disciplined a lot to re- 
quire a lick between their collective eyes 
by such a two by four to get their atten- 
tion as did the proverbial mule of 
jokelore.”” 

Chiding attorneys for their litigious- 
ness, verbosity, or ineptness is also fair 
game: 


¢ In citing to “an ancient proverb 
equating lawsuits to ‘fruit trees planted 
in a lawyer’s garden{,|’” a court warned 
attorneys to be wary lest lawmakers 
“limit the amount of fruit which can be 
harvested from those trees.”* 

Court “read and reread” plaintiff's 
complaint which “allege[s] almost ev- 
erything but the proverbial kitchen 
sink[.]"* 

¢ Asserting “generalized grounds of 
appeal apparently designed to cover any 
case, but which, like the proverbial Old 
Mother Hubbard, ‘covers everything 
but touches nothing’ are disfavored and 
may result in summary disposition.” 

¢ Repetitive claims of prisoners are 
like the “proverbial brook [that] . . . con- 
tinued to roll on and on.” 

¢ Attorney’s arguments unavailing 
because the “proverbial shoe is now on 
the other foot.”*” 

¢ Lawyer presenting a “variety of 
appellate issues” has essentially “asked 
the court to run a proverbial legal 
gauntlet[.]”* 

Appellate attorneys should take heed 
and adequately cite relevant portions 
of the record. Failure to do so could re- 
sult in scorn from judges whose search 
for documents in an appellate record 
becomes “not unlike the proverbial 
search for a needle in a haystack.”® 

Courts recognize the gamesmanship 
of litigation and that attorneys some- 
times attempt to catch opposing coun- 
sel off-guard with unanticipated legal 
arguments or maneuvers. This is called 
the “gotcha” school of litigation and has 
spawned 40 references in reported 
Florida cases.®% Notably, most refer- 
ences to “gotcha” arise in cases from 
those parts of Florida where litigation 
is perceived to be more contentious.” 
In some instances, an attorney can be 
“hurled into the proverbial ‘gotcha’ po- 
sition” by a court’s own ruling.” In con- 
trast to the “gotcha” situation, a com- 
placent or inefficient attorney causes 
problems for himself by “leaving out one 
nail while shoeing the proverbial 
horse.”* 

Proverbially speaking also occurs in 
dissents, perhaps because dissenters 
are permitted a somewhat freer liter- 
ary style.* For example, one dissenter 
explained that allowing white defen- 
dants to complain about state peremp- 
tory strikes of black jurors is “putting 
the final nail in the coffin of peremp- 
tory challenges in criminal trials.” 
Another dissenter, who noted that one 


é 

= q 

: 


spouse in a divorce case was “guilty of 
fraud, deceit, duress, adultery and of 
perjury in lying to the trial court in the 
most brazen and self-serving fashion|[,]” 
chastised the majority for “treat[ing] 
her as if she were as pure as the pro- 
verbial driven snow.” Other examples 
include: 

¢ “The discipline imposed [on attor- 
ney guilty of violating Code of Profes- 
sional Responsibility] is nothing more 
than the proverbial slap on the wrist.”” 

¢ The “reverberations of the civil 
bar’s outcry would shake the walls of 
the proverbial, if not actual, halls of 
justice.” 

¢ The “majority will have created a 
behemoth which, like the proverbial 
whale when it met Jonah, will swallow 
the thirty-day rule.” 

¢ “The majority in furtherance of a 
commendable social policy has thrown 
out the proverbial baby with the pro- 
verbial bath water.”!° 

In rejecting legal arguments or rul- 
ing against parties, courts can use pro- 
verbially speaking to show their dis- 


pleasure: 

¢ Party’s acts “will not create a legal 
entity any more than a genie can be 
rubbed from a bottle or a proverbial silk 
purse be made from a sow’s ear.”!®! 

¢ “Liberty is not like the proverbial 
insurance policy which is often critically 
described as ‘the big print giveth, and 
the small print taketh away.’ ”! 

¢ Counsel’s argument is an example 
of “the application of the proverbial 
square peg to the round hole.” 

¢ Party cannot “like the proverbial 
chameleon, change color” and take in- 
consistent position.’ 

e Exercise of First Amendment 
rights to arbitrarily and unnecessarily 
injure another “reminds us of the pro- 
verbial bull in the china shop.” 

¢ Trial involving an obviously guilty 
defendant who is looking for a “quick 
acquittal” is the “proverbial slow 
plea.” 

¢ More subtle psychological interro- 
gation techniques have replaced the 
“proverbial third degree.”'”’ 

¢ That transaction was a lottery was 
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“clear as the proverbial ‘nose on the 
face[.] 

¢ Court does not condone govern- 
ment’s explanation that case “fell 
through the proverbial cracks.”!” 

Attorneys who think that courts un- 
fairly chided them or their clients with 
“proverbially speaking” should take 
note. The Florida Legislature, with “its 
proverbial infinite wisdom,” is also oc- 
casionally taken to task as well."° 


Conclusion: Should Attorneys 
Speak Proverbially? 

Proverbially speaking, although far 
from-prevalent, is a not uncommon lit- 
erary method in Florida’s jurispru- 
dence. The infrequency of its use may 
be due to the formality of legal opinions 
and possible misgivings about using 
currently fashionable phrases. The fact 
that courts sometimes speak proverbi- 
ally may embolden attorneys wishing 
to exercise a well-worn cliche or two in 
their briefs. Legal writing experts, how- 
ever, caution against the use of “those 
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once clever phrases that have been re- 
duced to formula.” One expert states 
that the “best way to handle cliches is 
not to avoid them altogether, but to use 
them warily” and that “[glood writers 
use cliches consciously, for a purpose.”"” 
Further, because proverbially speaking 
is relatively rare in judicial opinions, it 
should also appear relatively infre- 
quently in legal briefs. Nonetheless, 
attorneys who adhere to the “well- 
known proverb ‘You never can tell till 
you try’”"* might take a chance with 
an occasional proverb. But, they must 
remember that a “proverbial ‘Monday 
Morning Quarterback’ ” may be lurking 
out there to second-guess them.'*Q 


1 State ex rel. Florida Bar v. Murrell, 74 
So. 2d 221, 224 (Fla. 1954) (Terrell, J.) (en 
banc). 

2 Mark v. Hahn, 177 So. 2d 5, 8 (Fla. 1965) 
(Hobson, J.). 

3 Corn v. City of Lauderdale Lakes, 997 
F.2d 1369, 1390 n.2 (1993) (Carnes, J.), cert. 
denied, 114 S. Ct. 1400 (1994). 

* Proverbially speaking is a relatively rare 
event. A Westlaw search (proverb!) identi- 
fied approximately 110 published Florida 
opinions in Southern and Southern Second 
Reporters and approximately 35 opinions 
arising from Florida federal courts. Because 
it is unnecessary to use the words “prover- 
bial” or “proverb” in order to “speak prover- 
bially,” there are undoubtedly more ex- 
amples than these limited searches located. 

5 WoLFGANG MIEDER, Proverss ARE NEVER 
Out or SEASON: PopuULAR WISDOM IN THE Mop- 
ERN AGE 18-40 (1993) (noting that the “prob- 
lem of defining a proverb appears to be as 
old as man’s interest in them.”) (hereafter 
Popu.ar Wispom). 

® THe New SHorter Oxrorp ENGLIsH Dic- 
TIONARY, at 2393 (Vol. 2 1993). 

Id. 

8 See, e.g., Nigro v. Miami Herald Pub. Co., 
262 So. 2d 698, 700 (Fla. 3d D.C.A.) (Hendry, 
J.), cert. denied, 267 So. 2d 834 (Fla. 1972). 

® PopuLar WispoM, supra note 5, at 24. 

" Legare v. U.S., 195 F. Supp. 557, 561 (S.D. 
Fla. 1961) (“Her price is ‘far above rubies.’ ” 
Proverbs 31:10); Gill v. Gill, 145 So. 758, 760 
(Fla. 1933) (citing “foolish woman” in Prov- 
erb who “buildeth not her house, but 
plucketh it down with her hands.”); Nolen v. 
Nolen, 163 So. 401, 402 (Fla. 1935) (quoting 
Proverbs 21:9, 25:24 which state: “It is bet- 
ter to dwell in a corner of a housetop than 
with a brawling woman in a wide house.”); 
Williamson v. Williamson, 22 So. 2d 578, 579 
(Fla. 1945) (quoting party’s reference to 
Proverbs 21:9); Cerf v. State, 458 So. 2d 1671, 
1072 (Fla. 1984) (quoting Proverbs 28:1); 
Pressley v. Wainwright, 367 So. 2d 222, 224 
(Fla. 1979) (citing Jonah 1:17); Pullum v. 
Johnson, 647 So. 2d 254, 256 (Fla. 1st D.C.A. 
1994) (citing Proverbs 22:1) (Van Nortwick, 
J.), review denied, 654 So. 2d 919 (Fla. 1985); 
In the Interest of J.K., 581 So. 2d 940, 941 
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n.1 (Fla. 4th D.C.A. 1991) (“That it would 
be unreasonable to stop, for brief inquiry, 
young men who scatter in panic upon the 
mere sighting of police contradicts prover- 
bial common sense. See Proverbs 28:1 (‘The 
wicked flee when no man pursueth’).”); 
Bastien v. State, 522 So. 2d 550, 550 n.1 (Fla. 
5th D.C.A. 1988) (citing Proverbs 28:1); 
Eagle v. Benefield-Chappell, Inc. , 476 So. 2d 
716, 719 (Fla. 4th D.C.A. 1985) (citing Prov- 
erbs 22:1, which states “a good name is 
rather to be chosen than great riches.”); 
Homestead College of Bible v. State Bd. of 
Independent Colleges and Universities, 278 
So. 2d 679, 681 (Fla. 1st D.C.A. 1973) (cit- 
ing Proverbs 1:2, 3, 5, and 7); see also North 
v. State, 65 So. 2d 77 (Fla. 1953) (preacher 
reading Proverbs in happenstance meeting 
with jurors not grounds for reversal of 
defendant’s conviction), affd, 346 U.S. 864 
(1954). 

2 Lacentra Trucking, Inc. v. Flagler Fed- 
eral Sav. & Loan Ass’n of Miami, 586 So. 2d 
474, 476 (Fla. 4th D.C.A. 1991) (“old Chi- 
nese proverb that ‘a journey of a thousand 
miles begins with a single step.’ ”) (Farmer, 
J.); McDaniels v. State, 583 So. 2d 349 (Fla. 
4th D.C.A. 1991) (“An ancient Oriental prov- 
erb suggests: It is better to light a candle 
than to curse the darkness.”) (Glickstein, J.) 
(citing ALEx KotLow!tTz, THERE ARE No CHiL- 
DREN HERE (1991) (preface)). 

18 Stonewall Ins. Co. v. Heter, 438 So. 2d 
950, 952 (Fla. 4th D.C.A. 1983) (Dell, J.). 

4 Canal Authority of Florida v. Ocala Mfg., 
Ice & Packing Co., 332 So. 2d 321, 326 (Fla. 
1976) (Sundberg, J.); Hollywood Beach Ho- 
tel Co. v. City of Hollywood, 329 So. 2d 10, 
15 (Fla. 1976) (per curiam); Dorch v. State, 
483 So. 2d 851, 852 (Fla. Ist D.C.A. 1986) 
(Nimmons, J.); State v. Schmidt, 474 So. 2d 
899, 902 (Fla. 5th D.C.A. 1985) (Dauksch, 


J.);A.E.K. v. State, 432 So. 2d 720, 721 (Fla. 
3d D.C.A. 1983) (Pearson, J.); In re Estate of 
Wilisch, 384 So. 2d 223, 225 (Fla. 3d D.C.A. 
1980) (Pearson, J.). 

1% Ream v. State, 449 So. 2d 960, 962 (Fla. 
4th D.C.A. 1984) (Glickstein, J., concurring). 

16 Sarasota County v. Sarasota Church of 
Christ, Inc., 641 So. 2d 900, 903 (Fla. 2d 
D.C.A. 1994) (per curiam), review granted, 
652 So. 2d 817 (Fla. 1995). 

17 Childers v. American Auto. Ass’n, Inc., 
424 So. 2d 116, 118 (Fla. 1st D.C.A. 1982) 
(Wigginton, J.), review denied, 438 So. 2d 831 
(Fla. 1983). 

18 O’Rear v. American Family Life Assur. 
Co., 784 F. Supp. 1561, 1564 (M.D. Fla. 1992) 
(Kovachevich, J.). 

19 Olhausen v. Dep’t of Bus. Reg., 472 So. 
2d 514, 516 (Fla. 3d D.C.A. 1985) (Schwartz, 
C.J.); McKelvey v. Kismet, Inc., 430 So. 2d 
919, 925 (Fla. 3d D.C.A.), (Ferguson, J., dis- 
senting), review denied, 440 So. 2d 352 (Fla. 
1983). 

20 Dimmitt Chevrolet, Inc. v. Southeastern 
Fidelity Ins. Corp., 636 So. 2d 700, 711 (Fla. 
1993) (Overton, J., dissenting). 

21 The Florida Bar Re Amendment to the 
Code of Professional Responsibility (Contin- 
gent Fees), 494 So. 2d 960, 968 (Fla. 1986) 
(Barkett, J.) (concurring and dissenting). 

22 Local Union No. 1101, Laborer Intern. 
Union of North America, AFL-CIO v. Davis, 
213 So. 2d 890, 893 (Fla. Ist D.C.A. 1968) 
(Wigginton, J.). A Westlaw search of all state 
and federal cases nationwide found no other 
reference to this proverb. Similarly, a refer- 
ence to the “proverbial questions: How? and 
when?” is somewhat murky. Griffin v. City 
of Jacksonville, 314 So. 2d 605, 606 (Fla. 1st 
D.C.A. 1975) (Boyer, C.J.), quashed, 346 So. 
2d 988 (Fla. 1977). The court’s reference to 
a husband in a dissolution action as work- 
ing “as the proverbial grease monkey in his 
father’s auto junk yard” was novel, at least 
to the author. Young, Stern & Tannenbaum, 
PA. v. Ernst, 453 So. 2d 99 (Fla. 3d D.C.A. 
1984) (Barkdull, J.). Some examples of “pro- 
verbial speaking” may have been better un- 
derstood at the time of their usage. See 
Board of Public Instruction for Washington 
County v. Cooey, 175 So. 219 (Fla. 1937) (fi- 
nancial reference to the “proverbial timid 
capital”) (Brown, J.); J. Ray Arnold Lumber 
Co. v. Carter, 108 So. 815, 817 (Fla. 1926) 
(witness testimony that approaching train 
sounded like the “proverbial log train.”) 
(Strum, J). 

23 Zipkin v. Rubin Const. Co., 418 So. 2d 
1040, 1044 (Fla. 4th D.C.A. 1982) (Anstead, 
J., dissenting). 

*4 Braswell v. State, 306 So. 2d 609, 612 
(Fla. lst D.C.A. 1975) (Boyer, J.), cert. de- 
nied, 328 So. 2d 845 (Fla. 1976). 

25 Rihon v. Wilson, 458 So. 2d 378, 379 (Fla. 
4th D.C.A. 1984) (Glickstein, J.). 

26 Paddock v. Chacko, 522 So. 2d 410, 415 
n.7 (Fla. 5th D.C.A. 1988) (Orfinger, J.), re- 
view denied, 553 So. 2d 168 (Fla. 1976). 

27 City of Ocala v. Marion County Police 
Benev. Ass’n, 392 So. 2d 26, 30 (Fla. 1st 
D.C.A. 1980) (Wenworth, J.). 

28 Thomas Jefferson, Inc. v. Hotel Emp. 
Union, Local 255 (AFL), 81 So. 2d 731, 733 
(Fla. 1955) (per curiam). 

2° Cuban Museum of Arts & Culture, Inc. v. 
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City of Miami, 766 F. Supp. 1121, 1129 (S.D. 
Fla. 1991) (King, C.J.). 

3° Conyers v. Glenn, 243 So. 2d 204, 205 
(Fla. 2d D.C.A. 1971) (Mann, J.). 

31 Davis v. Evans, 132 So. 2d 476, 480 (Fla. 
1st D.C.A.) (Sturgis, J.),cert. denied, 136 So. 
2d 348 (Fla. 1961); see also Garvie v. Garvie, 
___ So. 2d___, 20 Fla. L. Weekly D1689 (Fla. 
2d D.C.A. July 19, 1995) (new standard “be- 
comes the proverbial rule, rather than the 
exception.”) (citing Tremblay v. Tremblay, 
638 So. 2d 1057, 1059 (Fla. 4th D.C.A. 1994) 
(Klein, J.); Russenberger v. Russenberger, 
654 So. 2d 207, 214 (Fla. 1st D.C.A. 1995) 
(same). 

82 State v. Fischer, 387 So. 2d 473 (Fla. 5th 
D.C.A. 1980) (Orfinger, J.). 

33 Gonzalez v. Gonzalez, 413 So. 2d 97, 98 
(Fla. 3d D.C.A.) (Ferguson, J., dissenting), 
review denied, 421 So. 2d 517 (Fla. 1982). 

4 State v. Irvin, 483 So. 2d 461, 463 (Fla. 
5th D.C.A. 1986) (Schwartz, J.). 

35 Foerester v. Foerester, 300 So. 2d 33, 35 
(Fla. 1st D.C.A. 1974), affd but opinion va- 
cated sub. nom., Williams v. Foerester, 335 
So. 2d 810, 811 (Fla. 1976). 

3%6 Johnson v. Trader, 52 So. 2d 333, 336 
(Fla. 1951) (Terrell, J.). 

37 Perkins v. Pare, 352 So. 2d 64, 65 (Fla. 
4th D.C.A. 1977) (Mager, C.J.). 

38 Bludworth v. Arcuri, 416 So. 2d 882, 884 
(Fla. 4th D.C.A. 1982) (Glickstein, J.); see 
Poirier v. Div. of Health, Dep’t of HRS, 351 
So. 2d 50, 55 (Fla. 1st D.C.A. 1977) (party 
“may not stick his head in the sand like the 
proverbial ostrich” and claim lack of know!l- 
edge) (Nathan, J.); The “ostrich” proverb also 
appears in dissents. See Gwin v. City of Tal- 
lahassee, 132 So. 2d 273, 279-80 (Fla. 1961) 
(Hobson, J., dissenting); Dep’t of HRS v. 
Owens, 305 So. 2d 314, 320 (Fla. 1st D.C.A. 
1974) (Boyer, J., dissenting). 

39 Holley v. Adams, 238 So. 2d 401, 412 (Fla. 
1970) (Ervin, C.J., dissenting). 

“© The first reference appears in Mark v. 
Hahn, 177 So. 2d 5, 8 (Fla. 1965) (Hobson, 
J.) (wording in agreement should not “re- 
quire the astuteness of the proverbial ‘Phila- 
delphia lawyer’ ” to interpret it); see Curran 
& MacDonell v. Pearre, 202 So. 2d 858 (Fla. 
1st D.C.A. 1967) (Rawls, J.) (citing Hahn). 

41 Hartnett v. Southern Ins. Co., 181 So. 2d 
524, 528 (Fla. 1965) (Drew, J.); Indiana Ins. 
Co. v. Miguelarcaina, 648 So. 2d 821, 822 
(Fla. 3d D.C.A.) (quoting Hartnett) (Farmer, 
J.), review denied, 659 So. 2d 271 (Fla. 1995); 
Fountainbleu Hotel Corp. v. United Filigree 
Corp., 298 So. 2d 455, 458 (Fla. 3d D.C.A.) 
(quoting Hartnett) (Gobbie, J.), cert. denied, 
303 So. 2d 334 (Fla. 1974); Mathews v. 
Ranger Ins. Co., 281 So. 2d 345, 349 (Fla. 
1973) (quoting Hartnett) (Ervin, J.); Daleo 
v. Bert & Bette Bayfront 66 Marine, 273 So. 
2d 113 (Fla. 3d D.C.A.) (quoting Hartnett), 
quashed, 282 So. 2d 169 (Fla. 1973). 

42 Quick Cash of Clearwater, Inc. v. Florida 
Dep't of Agriculture & Consumer Service, 605 
So. 2d 898, 900 (Fla. 2d D.C.A. 1992) 
(Altenbernd, J.); Ellsworth v. Ins. Co. of N. 
America, 508 So. 2d 395, 399 (Fla. 1st D.C.A. 
1987) (citing Hartnett) (Joanas, J.). 

43 Smith v. Codos, 311 So. 2d 195, 197 (Fla. 
3d D.C.A. 1975) (Hendry, J.). 

4 Fourteen cases in Florida make reference 
to the proverbial “Philadelphia lawyer.” In 


contrast, only two cases from Pennsylvania 
make such references. In re: Mack, 126A.2d 
679, 684 n.1 (Pa. 1956), cert. denied, 352 U.S. 
1002 (1957); O’Donnell v. Philadelphia 
Record Co., 51A.2d 775, 790 n.3 (Pa. 1947), 
cert. denied, 332 U.S. 766 (1947). 

45 Harbour Inn, Inc. v. Kagan, 343 So. 2d 
1353, 1356 (Fla. 2d D.C.A. 1977) (Grimes, 
J., dissenting) (“However, not being the 
‘Philadelphia lawyer’. . . I doubt I would 
have understood [the meaning of this provi- 
sion].”); Warter v. Bancroft Hotel Associates, 
285 So. 2d 676, 678 (Fla. 3d D.C.A. 1973) 
(“astuteness of the proverbial ‘Philadelphia 
Lawyer’” not required to determine party’s 
intention) (per curiam) (citing Hahn). 

46 O’Donnell, 51 A.2d at 790 n.3. 

47 Mack, 126 A.2d at 684 n.1. 

4 Brastrom v. Grider, 215 So. 2d 501 (Fla. 
4th D.C.A. 1968) (Owen, J.). 

50 Plantation Key Developers, Inc. v. Colo- 
nial Mortg. Co. of Indiana, Inc. , 589 F.2d 164, 
173 (5th Cir. 1979) (Fay, J.); Horne v. Sewell, 
118 So. 2d 643, 646 (Fla. Ist D.C.A. 1960) 
(Carroll, J.). 

51 Harris v. Forklift System, Inc., 114 S. Ct. 
367, 369 (1993) (discussion of trial court’s 
application of reasonable woman standard); 
Robinson v. Jacksonville Shipyards, Inc., 760 
F. Supp. 1486, 1507 (M.D. Fla. 1991) (apply- 
ing reasonable woman standard); see gener- 
ally Bonnie B. Westman, The Reasonable 
Woman Standard: Preventing Sexual Ha- 
rassment in the Workplace, 18 Wm. MitcHELL 
L. Rev. 795 (1992) (advocating “reasonable 
woman” standard instead of “reasonable 
person” standard). 

52 N & L Auto Parts Co. v. Doman, 111 So. 
2d 270, 273 (Fla. 1st D.C.A. 1959) (Sturgis, 
J., dissenting), cert. discharged, 117 So. 2d 
410 (Fla. 1960). 

53 Lazarus v. Faircloth, 301 F. Supp. 266, 
272 (S.D. Fla. 1969) (Cabot, J.), vacated, 401 
U.S. 987 (1971). 

54 Harris v. Wilson, 656 So. 2d 512, 521 
(Fla. 1st D.C.A. 1995) (Booth, J., dissenting). 


55 International Action Sports, Inc. v. 
Sabellico, 573 So. 2d 928, 929 (Fla. 3d 
D.C.A.) (Schwartz, J.), review denied, 583 So. 
2d 1036 (Fla. 1991). 

56 Dade County v. Frohme, 489 So. 2d 140 
(Fla. 3d D.C.A. 1986) (citing opinion by 
Judge Feder). 

57 Lindquist v. Covert, 279 So. 2d 44, 45 
(Fla. 4th D.C.A. 1973) (Reed, C.J.). 

58 Smith v. City of Miami Beach, 213 So. 2d 
281 (Fla. 3d D.C.A. 1968) (Barkdull, J.), writ 
discharged, 220 So. 2d 624 (Fla. 1969). 

59 Reddick v. State, 190 So. 2d 340, 345 (Fla. 
2d D.C.A. 1966) (Pierce, J.), cert. discharged, 
199 So. 2d 99 (Fla. 1967). 

6 Burns v. U.S., 1990 WL 138240, *1 (S.D. 
Fla. Aug. 3, 1990) (Hoeveler, J.), amended 
in part, 1991 WL 115769 (S.D. Fla. May 1, 
1991). 

61 Katsaris v. U.S., 499 F. Supp. 282, 283 
(N.D. Fla. 1980) (Higby, J.), rev. in part, va- 
cated in part, 684 F.2d 758 (11th Cir. 1982). 

8 ITT Continental Baking Co. v. Davila, 
388 So. 2d 1254, 1258 (Fla. 2d D.C.A. 1980) 
(Boardman, J.). 

83 Pasco County v. Tampa Development 
Corp., 364 So. 2d 850, 852 (Fla. 2d D.C.A. 
1978) (Ryder, J.). 

®4 Hooper v. Stokes, 145 So. 855, 857 (Fla. 
1933) (Terrell, J.). 

85 Roberts v. Gadsden Mem. Hosp. , 835 F.2d 
793, 802 (11th Cir.) (Spellman, D.J., sitting 
by designation), amended, 850 F.2d 1549 
(11th Cir. 1988). 

66 In re: Weisser, 1 B.R. 206, 212 (M.D. Fla. 
1979) (Scott, J.). 

8? State v. Hunter, 586 So. 2d 319, 321 (Fla. 
1991) (McDonald, J.). 

88 Allen v. Guagliardo, 204 So. 2d 349, 350 
(Fla. 2d D.C.A. 1967) (Hensley, J.). 

6° Law v. Blue Lagoon-Pompano, Inc., 470 
So. 2d 33, 34 (Fla. 4th D.C.A. 1985) (court 
rendered its decision “without the proverbial 
red cow”) (Glickstein, J.). 

7 Corn v. City of Lauderdale Lakes, 997 
F.2d 1369, 1390 n.2 (11th Cir. 1993) (cita- 
tions omitted). Why the opinion’s author, 


At, “By gum, | like a man who'll do what it takes to get on the letterhead.” 
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Judge Carnes of Alabama, chose to use and 
define the phrase is unclear. Perhaps be- 
cause the case arose in the Southern Dis- 
trict of Florida, counsel for one of the par- 
ties used the phrase in an appellate brief or 
at oral argument. 

71 Application of C.B. Sedillo, 347 P.2d 162, 
164, 66 N.M. 267, 270(N.M. 1959) (Carmody, 
J.) (“we feel that [these cases] are almost 
what might be termed ‘red cow’ cases.”) 

7 Zerwal v. Caribbean Modes, Inc., 145 So. 
2d 878, 879 (Fla. 1962) (Terrell, Acting C.J.). 
The Florida Supreme Court’s reference to 
the allegation “that one red cow was killed 
near 57-mile post at 5:15 P.M.” in Jackson- 
ville, T: & K.W. Ry. Co. v. Garrison, 11 So. 
926 (Fla. 1892), does not count. 

73 Crutchfield v. Adams, 152 So. 2d 808, 812 
(Fla. lst D.C.A.) (Carroll, C.J.), cert. denied, 
155 So. 2d 693 (Fla. 1963). 

™ Steinhort v. CIR, 335 F.2d 496, 506 (5th 
Cir. 1964) (Simpson, J., dissenting). The case 
arose in the Southern District of Florida. 

% Stark v. Vasquez, 168 So. 2d 140, 141 
(Fla. 1964) (Hobson, J.). 

% Davis v. State, 436 So. 2d 196, 199 (Fla. 
4th D.C.A. 1983) (noting inability to “point 
to a ‘red cow’ to support” its conclusion) 
(Glickstein, J.), review denied, 444 So. 2d 418 
(Fla. 1984); State Farm Mut. Auto. Ins. Co. 
v. Gordon, 319 So. 2d 36, 37 (Fla. 1st D.C.A. 
1975) (Boyer, C.J.) (noting that the parties’ 
briefs “cite no ‘red cow’ precedent nor does 
our independent research reveal any.”). 

™ Law v. Blue Lagoon-Pompano, Inc., 470 
So. 2d 33, 34 (Fla. 4th D.C.A. 1985) 
(Glickstein, J.) (reaching its decision “with- 
out the proverbial red cow to follow”). 

78 State v. Dull, 249 So. 2d 758, 759 (Fla. 
ist D.C.A. 1971) (Wigginton, J.). The case 
involved the theft of “one female animal of 
the bovine species . . . with a white body and 
a red head.” Jones v. State, 59 So. 892 (Fla. 
1912); cf. Garrison, supra note 72. 

7 Orr v. MacNeill & Sons, Inc., 511 F.2d 
166 (5th Cir. 1975) (arising from Southern 
District of Florida), cert. denied, 423 U.S. 865 
(1975); United States v. Kopituk, 690 F.2d 
1289, 1308 (11th Cir. 1982) (arising from 
Southern District of Florida), cert. denied, 
461 U.S. 928 (1983). 

8 Bosley v. Andrews, 142A.2d 263, 280 (Pa. 
1958) (“I shall continue to dissent . . . until 
the cows come home.”) (Musmanno, J., dis- 
senting). 

8! Valdez v. State, 613 So. 2d 916, 918 (Fla. 
4th D.C.A. 1993) (per curiam); see also 
Shores Development, Inc. v. Carver, 164 So. 
2d 803, 804 (Fla. 1964) (Caldwell, J.) (work- 
connected incident was “proverbial straw” 
because pre-existing condition existed); 
Cem-A-Care of Fla., Inc. v. Automated Plan- 
ning Systems, Inc., 442 So. 2d 1048, 1049 
(Fla. 4th D.C.A. 1983) (continuance was 
“proverbial straw” based on party’s past 
“dilatory actions” and court sanctions) (per 
curiam). 

Killings v. State, 583 So. 2d 732 (Fla. 1st 
D.C.A. 1991) (Miner, J., concurring). 

88 Division of Administration v. Denmark, 
354 So. 2d 100, 103 (Fla. 4th D.C.A. 1978) 
(Letts, J.). This decision also includes one of 
the rarest of flattering judicial commentar- 
ies: a court expressly recognizing an attor- 
ney for “one of her characteristically well 


written briefs.” Id. See also Florida Power 
and Light Co. v. Flichtbell, 475 So. 2d 1250, 
1252 (Fla. 5th D.C.A. 1985) (quoting Den- 
mark case), review denied, 486 So. 2d 597 
(Fla. 1986). 

%4 Broward County v. Payne, 437 So. 2d 719, 
720 (Fla. 4th D.C.A. 1983) (Letts, J.), ap- 
proved, 461 So. 2d 63 (Fla. 1984). 

85 Walker v. State, 219 So. 2d 707, 708 (Fla. 
2d D.C.A. 1969) (Pierce, J.). 

86 Shoemaker v. State, 252 So. 2d 369, 370 
(Fla. 2d D.C.A. 1971) (Pierce, C.J.). 

87 Selchow & Richter Co. v. Goldex Corp., 
612 F. Supp. 19, 26°(S:D. Fla. 1985) (Paine, 
J.). 


88 Taylor v. Searcy Denney Scarola 
Barnhart & Shipley, P.A., 651 So. 2d 97, 103 
(Fla. 4th D.C.A. 1994) (Mager, J., concurring 
and dissenting). 

°° Okaloosa Island Leaseholders Ass’n v. 
Okaloosa Island Authority, 308 So. 2d 120, 
121 (Fla. 1st D.C.A. 1975) (per curiam); Grier 
v. Metropolitan Dade County, 651 So. 2d 767 
(Fla. 3d D.C.A. 1995) (“This is the prover- 
bial needle in the haystack.”) (Cope, J.) 
(withdrawn from bound volume). 

% See, e.g., Salcedo v. Ass’n Cubana, Inc., 
368 So. 2d 1337, 1339 (Fla. 3d D.C.A.) 
(Schwartz, J.), cert. denied, 378 So. 2d 342 
(Fla. 1979). 

1 Of the 40 cases citing proverbial “gotcha”- 
type tactics, 30 are from the Third and 
Fourth Districts and while six, three and one 
are from the First, Fifth and Second Dis- 
tricts, respectively. 

% Wright v. Wright, 509 So. 2d 329, 333 (Fla. 
3d_D.C.A.) (Ferguson, J., dissenting), dis- 
missed, 515 So. 2d 231 (Fla. 1987). 

%3 Quick v. State, 450 So. 2d 880, 881 (Fla. 
4th D.C.A. 1984) (Glickstein, J.). 

* In fact, 19 of the 29 occurrences of types 
of “proverbially speaking” in U.S. Supreme 
Court opinions are in dissents. (Westlaw 
search (proverb!)). 

% Elliott v. State, 591 So. 2d 981, 986 (Fla. 
1st D.C.A. 1991) (noting that to hold other- 
wise “would effectively bury the proverbial 
coffin” referred to in Kibler v. State, 546 So. 
2d 710, 714 (Fla. 1989) (Ehrlich, J., dissent- 
ing)), review denied, 599 So. 2d 658 (Fla. 
1992). 

% Schetter v. Schetter, 279 So. 2d 58, 60 (Fla. 
4th D.C.A. 1973) (Walden, J., dissenting). 

%7 ‘The Florida Bar v. Scott, 566 So. 2d 765, 
767 (Fla.. 1990) (Ehrlich, J., concurring in 
part and dissenting in part). 

% Martin v. State, 515 So. 2d 189, 194 (Fla. 
1987) (Ehrlich, J., dissenting). 

%® Pressley v. Wainwright, 367 So. 2d 222, 
224 (Fla. 1979) (England, C.J., dissenting) 
(footnotes omitted). 

100 Ingram v. Pettit, 340 So. 2d 922, 927 (Fla. 
1976) (Sunberg, J., dissenting); see Brim v. 
Florida, 654 So. 2d 184, 187 (Fla. 2d D.C.A. 
1995) (exclusion of DNA evidence would 
“throw the proverbial ‘baby out with the bath 
water.’ ”) (Campbell, J.) 

101 Daniels v. Berry, 513 So. 2d 250, 251 (Fla. 
5th D.C.A. 1987) (Dauksch, J.). 

102 Fuller v. Wainwright, 458 So. 2d 1131, 
1132 (Fla. 4th D.C.A. 1984) (Glickstein, J.), 
quashed, 491 So. 2d 275 (Fla. 1986). 


103 Bryan v. Dep’t of Bus. Reg., 488 So. 2d 
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415, 420 (Fla. lst D.C.A. 1983) (Nimmons, 
J.), quashed, 474 So. 2d 807 (Fla. 1985). 

104 Stenor, Inc. v. Lester, 58 So. 2d 673, 676 
(Fla. 1951) (Hobson, J.); Wolf v. Buchman, 
425 So. 2d 182, 185 (Fla. 3d D.C.A. 1983) 
(Pearson, J.) (citing Stenor). 

105 Doe v. Sarasota-Bradenton Fla. Televi- 
sion Co., 436 So. 2d 328, 330 (Fla. 2d D.C.A. 
1983) (Campbell, J.). 

106 Diaz v. State, 567 So. 2d 18 (Fla. 3d 
D.C.A. 1990) (Schwartz, C.J.), review denied, 


581 So. 2d 1307 (Fla. 1991). 


107 State v. Sawyer, 561 So. 2d 278, 285 (Fla. 
2d D.C.A. 1990) (Ryder, Acting C.J.). 

108 Frye v. Taylor, 263 So. 2d 835, 836 (Fla. 
4th D.C.A. 1972) (Mager, J.). 

10° United States v. Denson, 668 F. Supp. 
1531, 1535 (S.D. Fla. 1987) (Scott, J.), affd, 
859 F.2d 925 (11th Cir. 1988), cert. denied, 
489 U.S. 1021 (1989). 

10 Coffey v. State, 205 So. 2d 559 (Fla. 1st 
D.C.A.) (Spector, J.), quashed, 212 So. 2d 632 
(Fla. 1968). 

111 Bryan A. GARNER, THE ELEMENTS OF LEGAL 
Sry.e 197 (1991). 

u2 Td. at 197-98. 

13 White v. State, 52 So. 805, 808 (Fla. 1910) 
(Shackleford, J., dissenting). 

14 In re Transystems, Inc., 569 F.2d 1364, 
1371 (5th Cir. 1978) (King, D.J., sitting by 
designation). 
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LOCAL GOVERNMENT LAVV 


Private Property Rights: 
Regulating the Regulators 


nce again during the 1995 

session, the Florida Legisla- 

ture was faced with intense 

pressure from landowners to 
adopt several proposals designed to pro- 
tect private property rights.' As the em- 
bers simmered over many of the pro- 
posals, Florida Senate Bill 2912 (1995) 
emerged like a phoenix at the midpoint 
of the session. 

Unlike the other private property 
rights proposals, Senate Bill 2912 was 
described by the Governor’s staff and 
its sponsors as a “compromise” proposal 
between the competing interests. The 
original version of Senate Bill 2912 was 
based on a concept expanding current 
common law to provide monetary dam- 
ages in addition to equitable remedies 
to a landowner whose vested rights in 
real property had been diminished by 
governmental action. This original con- 
cept was amended to include a unique 
statutory cause of action and a dispute 
resolution process which materialized 
as Florida Committee Substitute for 
Senate Bill 2912 (1995). 

The Florida Legislature struck the 
contents of Florida Committee Substi- 
tute for House Bill 863, amended it to 
include Committee Substitute for Sen- 
ate Bill 2912, then passed Committee 
Substitute for House Bill 863 over- 
whelmingly.? The Governor signed the 
bill, creating the Bert J. Harris, Jr., 
Private Property Rights Protection Act 
(Harris Act) and the Florida Land Use 
and Environmental Dispute Resolution 
Act (Dispute Resolution Act), Ch. 95- 
181 of the Laws of Florida. In so doing, 
Florida joined 14 other states’ with laws 
to address claims by private landown- 
ers that governmental regulation of 
land is excessive.* 

The Harris Act creates a new statu- 
tory cause of action for private landown- 
ers to seek compensation or relief re- 


City and county 
governments will 
have to absorb and 
budget for any costs 
and expenses 
associated with 
application of the 
Harris Act and 
the Dispute 
Resolution Act 


by Jane Cameron Hayman 
and Nancy Stuparich 


sulting from new governmental action 
on land use regulations. If a landowner 
believes a new regulation or recent gov- 
ernmental action to implement the 
regulation has inordinately burdened 
an existing use of or a vested right in 
the subject real property, the landowner 
may seek Harris Act relief.A HarrisAct 
cause of action is intended to be pro- 
spectively applied to laws or ordinances 
adopted or noticed for adoption subse- 
quent to May 11, 1995. 

The Dispute Resolution Act is in- 
tended to provide a remedy for land- 
owners to overcome more quickly the 
existing “ripeness” prerequisite to in- 
verse condemnation and taking claims. 
The Dispute Resolution Act establishes 


a new statutorily crafted special mas- 
ter proceeding. A landowner may access 
this proceeding if he believes a devel- 
opment order adopted or enforcement 
action initiated after October 1, 1995 
(regardless of the enactment date of the 
law on which the development order or 
enforcement action was based) unrea- 
sonably or unfairly burdens the subject 
real property. 

This article will attempt to explain 
this landmark legislation. Although the 
acts apply to all levels of government, 
except the federal government,’ this 
article will highlight portions of both 
acts that are of interest to cities and 
counties. Both acts are rife with unde- 
fined terms, new procedures, and loop- 
holes, which will undoubtedly be the 
subjects of judicial interpretation and 
legal forums in the near future. City 
and county governments, and ulti- 
mately the public, will have to absorb 
and budget for any costs and expenses 
associated with or resulting from appli- 
cation of the acts since both acts were 
passed virtually unanimously by both 
chambers of the legislature.® 


Section 1— The Bert J. Harris, 
Jr., Private Property Rights 
Protection Act 

Many terms used in the Harris Act 
will require judicial interpretation to 
determine the exact meaning of the 
terms and effect of the law. One of the 
ambiguous terms found in the Harris 
Act is its operative standard: an inor- 
dinate burden to a use of private prop- 
erty.’ Although the Harris Act gives 
some guidance to define an inordinate 
burden,’ the Harris Act places signifi- 
cant reliance on the judicial system to 
fairly interpret the inordinate burden 
standard and to equitably adjust the 
perceived imbalance between public 
and private interests. 
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According to the Harris Act, an inor- 
dinate burden to real property may oc- 
cur from two types of action by a city or 
a county. First, an inordinate burden 
may result if a city’s or a county’s ac- 
tion results in a landowner’s permanent 
loss of the reasonable, investment- 
backed expectation for: 1) the existing 
use of the landowner’s real property; or 
2) a vested right to a specific use of the 
landowner’s real property. Second, an 
inordinate burden may arise if a city’s 
or a county’s zoning ordinance leaves a 
landowner with an existing or vested 
use that is unreasonable and requires 
the landowner to bear a greater burden 
than borne by the public at large. 

The Harris Act does identify some 
impacts that are not statutorily viewed 
as inordinate burdens. For instance, an 
inordinate burden does not occur if: 1) a 
city or a county temporarily impacts 
real property;® 2) a city or a county im- 
pacts real property to abate a nuisance; 
or 3) a city or a county impacts a 
landowner’s real property to grant re- 
lief under the Harris Act to another 
landowner.”° 

Interestingly, any governmental ac- 
tion which results from the operation, 
maintenance, or expansion of transpor- 
tation facilities does not create an inor- 
dinate burden under the Harris Act. 
The Harris Act specifically excludes 
transportation-related activity from the 
factors which can result in a Harris 
cause of action." Financially, there 
would appear to be no difference to a 
landowner if the subject real property 
is inordinately burdened with transpor- 
tation-related activity or another gov- 
ernmental action or regulation, absent 
an action under eminent domain. In ei- 
ther case, the subject real property has 
been inordinately burdened. Yet, the 
HarrisAct suggests a per se distinction 
between transportation-related activity 
and other public purposes. 

Another term that is essential to a 
determination of an inordinate burden, 
which will most certainly be the sub- 
ject of judicial interpretation, is exist- 
ing use. Under the Harris Act, two cat- 
egories of uses are identified as existing 
uses.'* An existing use may be the “ac- 
tual, present use or activity on the real 
property.”’* Alternatively, an existing 
use may be a “reasonably foreseeable, 
nonspeculative” land use."* 

An example of the “actual, present 
use or activity” category of an existing 
use is when a parcel is zoned commer- 
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cial, but currently remains undevel- 
oped. Logically, under the Harris Act, 
the parcel’s actual, present use is un- 
developed. Some may argue that a land- 
owner should not be permitted to as- 
sert that the parcel’s existing use is 
commercial since the parcel is undevel- 
oped. However, landowners would most 
likely challenge such an interpretation, 
arguing that the zoned use is the 
parcel’s actual and present designated 
use. 
The “reasonably foreseeable, non- 
speculative” category of existing use 
appears, by its terms, to be inherently 
contradictory. Nevertheless, the Harris 
Act states that an existing use which is 
reasonably foreseeable though non- 
speculative must: 1) be suitable for the 
real property; 2) be compatible with ad- 
jacent land uses; and 3) create a fair 
market value in the real property, which 
is greater than the fair market value of 
the actual, present use or activity of the 
real property.’® The Harris Act specifi- 
cally discourages the use of “takings” 
jurisprudence to define a “reasonably 
foreseeable, nonspeculative” existing 
use. 

The lack of a clear definition of “ex- 
isting use” in the Harris Act will likely 
result in a battle between public and 
private appraisers. No definition of “fair 
market value” appears in the Harris 
Act. Nevertheless, the Harris Act does 
require a landowner to submit an ap- 
praisal of the subject real property, 
identifying the fair market value of the 
property before and after the govern- 
mental action or regulation, along with 
the landowner’s Harris Act claim.’” 
Thus, it is reasonable to conclude the 


legislature intended standard appraisal 
practices to be followed in identifying 
“fair market value” of existing uses of 
real property. Should a local govern- 
ment want to challenge the alleged “fair 
market value” of a parcel, the local gov- 
ernment must hire its own appraiser 
and engage in a “battle of the apprais- 
ers.” 

Another protected property interest 
under the Harris Act is a vested right. 
This term also will require interpre- 
tation since the Harris Act expands 
the traditional meaning of vested 
right.'* The Harris Act states that 
vested rights may be determined by 
applying the principles of: 1) equitable 
estoppel; or 2) substantive due pro- 
cess. Courts have generally found a 
vested right present under equitable 
estoppel principles when a landowner 
has changed his or her position in re- 
liance upon a determination by the 
government that the real property 
may be used for a particular purpose, 
and the government then acts to pre- 
vent the fulfillment of that purpose. 
Similarly, judicial interpretation is 
necessary when a vested right is de- 
fined by the application of substantive 
due process principles. Moreover, the 
law concerning protection of vested 
rights by substantive due process is 
not well developed.’® Thus, judicial de- 
cisions interpreting whether a vested 
right has been inordinately burdened 
under equitable estoppel and substan- 
tive due process principles are likely. 

The term action of a governmental 
entity is alarmingly broad. The term 
includes any action that affects real 
property including action on an appli- 
cation or permit.” Thus, the Harris Act 
may extend to many types of city or 
county ordinances including zoning, 
historic and beach preservation, land- 
scaping, flood and environmental pro- 
tection, and signage codes. Further- 
more, a question remains whether 
“action on an application or permit” in- 
cludes approval, denial, as well as modi- 
fication of a permit. 

For example, if a city or a county de- 
nies a request for a rezoning, based on 
a newly enacted zoning code provision, 
is the denial by the city or the county 
actionable when the denial merely 
maintains the status quo? Likewise, if 
a city or county modifies a provision in 
an existing development agreement 
based on a newly enacted regulation, is 
the modification actionable? Again, the 
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legislature left the scope of the Harris 
Act to be determined by the courts. 

The term real property is also expan- 
sive and includes appurtenances and 
improvement to the land.”’ Although 
the concept of “land” is fairly univer- 
sally understood, a question is raised 
regarding how the courts will interpret 
the terms “appurtenances” and “im- 
provements” associated with land. 

For instance, are billboards intended 
to be included within the terms “im- 
provements” and “appurtenances” un- 
der the Harris Act? Should the courts 
construe these terms to include bill- 
boards? Local billboard amortization or- 
dinances may be subject to challenge 
under the Harris Act as the amortiza- 
tion process continues as well as when 
such ordinances are initially adopted. 
Again, the Florida Legislature deferred 
to the courts to resolve this sensitive 
issue. 

Although the definition of real prop- 
erty is expansive by its terms, it is 
alarmingly narrowed by an expression 
of legislative intent. During debate of 
the Harris Act on the Senate floor, it 
was stated by the prime sponsor in the 
Senate that the Harris Act was not in- 
tended to affect water rights. However, 
without more specific language in the 
bill or other evidence of legislative in- 
tent, one can certainly question or liti- 
gate whether the Harris Act includes 
inordinate burdens to water rights. 
Thus, the ever present debate over wa- 
ter quantity between local governments 
and private interests is not intended to 
be actionable under the Harris Act. 

Also included in the definition of real 
property is the concept that any alleged 
inordinate burden must affect the sub- 
ject property “as a whole.” The defini- 
tion of real property which contains this 
concept states “including any other rel- 
evant real property in which the prop- 
erty owner had a relevant interest.”” 
For example, if a wetlands ordinance is 
applied to a parcel of the landowner’s 
property and the landowner alleges 
that the ordinance creates an inordi- 
nate burden upon the parcel, the court 
is directed through the definition of 
“real property” to consider the impact 
of the regulation not just on a portion 
of the parcel, but on the entire owner- 
ship and use of the parcel. It is unlikely 
cities and counties will agree with land- 
owners regarding how much land is in- 
cluded in the parcel as a whole, thus 
requiring judicial determination of this 
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fact. 

Finally, the definition of property 
owner specifically excludes governmen- 
tal entities.” During debate of the Har- 
ris Act on the Senate floor, it was stated 
that government was excluded from the 
from the definition of property owner, 
because the Harris Act was not in- 
tended to be an intergovernmental dis- 
pute resolution mechanism. 

The Harris Act appears to unfairly 
discriminate against cities and counties 
whose land holdings are inordinately 
burdened by regulations promulgated 
by other governmental entities. For 
example, the Capitol Center Planning 
Commission is vested with zoning au- 
thority over land adjacent to the state 
capitol in Tallahassee. The City of 
Tallahassee’s city hall, public parking 
garage, and proposed annex building 
are located within the Capitol Center 
Planning Commission District on land 
owned by the city. Under the Harris Act, 
the City of Tallahassee cannot sue the 
Capitol Center Planning Commission 
should it promulgate a land use regu- 
lation that “inordinately burdens” the 
property owned by the city. Yet, an ad- 
jacent private landowner would have 
such a cause of action. There is no dis- 
tinction in land use law, except in the 
Harris Act, concerning the relationship 
between a city and a state zoning au- 
thority and the relationship between 
any private landowner and the same 
zoning authority. 

In addition to vague and undefined 
terms in the Harris Act, whether the 
act is truly prospective is questioned. 
Subsection 12 of the Harris Act at- 
tempts to express the prospective na- 


ture of a cause of action. This subsec- 
tion limits a Harris Act cause of action 
to challenges of governmental action 
taken or authorized by a new law, rule, 
regulation, or ordinance adopted or no- 
ticed after the date of adjournment sine 
die of the 1995 legislative session. The 
legislature adjourned sine die on May 
11, 1995. However, no Harris Act claims 
may be filed until October 1, 1995, since 
the Harris Act itself is not effective un- 
til that date.” Therefore, is the Harris 
Act truly prospective in nature on Oc- 
tober 1, 1995? 

It appears the Harris Act may have 
taken local governments by surprise 
since it provided little time for cities and 
counties to notice proposed regulations. 
Extreme caution should now be exer- 
cised when drafting a new land use 
regulation since the new regulation 
may subject the local government to li- 
ability under the Harris Act. 

An example of the confusion regard- 
ing the operative date and application 
of the act follows. If a city or a county 
amends its land use regulations, as re- 
quired by the Local Government Com- 
prehensive Planning Act to meet the 
consistency requirement or the 
concurrency requirement contained in 
its local comprehensive plan, the 
amendment is arguably not actionable 
under the Harris Act since the local 
comprehensive plan was noticed and 
adopted prior to May 11, 1995. On the 
other hand, if a city or a county amends 
its land use regulations to change the 
uses allowed in a zoning category and 
the change remains consistent with the 
local government’s existing comprehen- 
sive plan, the regulation may be action- 
able under the Harris Act. Judicial in- 
terpretation of how and when the 
Harris Act is actionable may greatly 
increase or decrease the number of 
Harris Act challenges filed. 

In addition to the unclear definitions 
in the Harris Act, the legislation estab- 
lishes a new, somewhat cumbersome 
administrative procedure. A landowner 
must file a claim in circuit court under 
the HarrisAct within one year after the 
questioned regulation inordinately bur- 
dens the subject real property.” How- 
ever, not less than 180 days prior to fil- 
ing suit in circuit court, a landowner 
must present a claim to any governmen- 
tal entity which the landowner believes 
contributed to the alleged inordinate 
burden.”’ The claim, among other items, 
must contain an appraisal, which dem- 
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onstrates the loss in the real property’s 
fair market value due to the challenged 
governmental regulation.” The city or 
the county or other governmental en- 
tity must notify adjacent landowners of 
the claim.” 

During the 180-day presuit period, 
the landowner and notified governmen- 
tal entity may engage in settlement 
negotiations. The 180-day presuit pe- 
riod may be extended by agreement of 
the parties.® Prior to conclusion of the 
prelitigation settlement period, the 
Harris Act requires a city or county to 
submit a settlement offer, which may 
provide for the following types of relief: 

1) An adjustment of land develop- 
ment or permit standards or other pro- 
visions controlling the development or 
use of land. 

2) Increases or modifications in the 
density, intensity, or use of areas of de- 
velopment. 

3) The transfer of developmental 
rights. 

4) Land swaps or exchanges. 

5) Mitigation, including payments in 
lieu of onsite mitigation. 

6) Location on the least sensitive por- 
tion of the property. 

7) Conditioning the amount of devel- 
opment or use permitted. 

8) A requirement that issues be ad- 
dressed on a more comprehensive ba- 
sis than a single proposed use or devel- 
opment. 

9) Issuance of the development order, 
a variance, special exception, or other 
extraordinary relief. 

10) Purchase of the real property, or 
an interest therein, by an appropriate 
governmental entity. 

11) No changes to the action of the 
governmental entity.*! 

The relief offered must not only re- 
move the inordinate burden upon the 
landowner’s land, but also continue to 
protect the public interest served by the 
questioned regulation.” 

If the landowner accepts the settle- 
ment offer, the city or the county may 
implement the settlement agreement.” 
If the settlement agreement would con- 
travene an existing statute, such as the 
concurrency requirement contained in 
the 1985 Local Government Compre- 
hensive Planning Act, the city or the 
county and the landowner must jointly 
file a “friendly” lawsuit in circuit court 
for judicial approval of the settlement 
agreement. 

If the landowner and city or the 
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county fail to reach agreement within 
the 180-day presuit period, the city or 
the county must issue a statement re- 
ferred to as a “ripeness decision.”™ The 
ripeness decision identifies any allow- 
able uses for the subject real property 
and constitutes the last prerequisite to 
judicial review.* If the landowner re- 
jects the ripeness decision, he or she 
may file a claim for compensation in 
circuit court.” 

The circuit judge reviews the settle- 
ment offer and the ripeness decision 
and determines whether the city or the 
county, other governmental entity, or a 
combination of governmental entities 
has inordinately burdened the real 
property.* If more than one governmen- 
tal entity is involved, the circuit judge 
also determines the percentage, if any, 
each governmental entity contributed 
to the inordinate burden.” 

If the circuit judge finds that an in- 
ordinate burden exists, the judge im- 
panels a jury to determine the total 
amount of compensation to award the 
landowner for the loss in value result- 
ing from the inordinate burden.” The 
jury is instructed that the loss in value 
is measured by the difference in the fair 
market value of the real property, as it 
existed prior to the time of the govern- 
mental action, and the fair market 
value of the real property as inordi- 
nately burdened by the governmental 
regulation.“! If a city or a county is re- 
quired to compensate a landowner, the 
judge may order the landowner to con- 
vey to the city or the county legal title 
of the property interest compensated by 
the city or the county.” 

Attorneys’ fees and costs are awarded 
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to the landowner if the landowner pre- 
vails and the court finds the city or the 
county or other governmental entity did 
not present a bona fide settlement of- 
fer and ripeness decision.“ Likewise, a 
city or a county is entitled to attorneys’ 
fees and costs if the city or the county 
prevails and the court finds that the city 
or the county presented a bona fide 
settlement offer and ripeness decision, 
and the landowner failed to accept the 
offer.“ 


Section 2 —Florida Land Use 
and Environmental Dispute 
Resolution Act 

The Dispute Resolution Act provides 
a statutory procedure for aggrieved 
landowners to seek relief based on a 
claim that a development order, or an 
enforcement action which is issued af- 
ter October 1, 1995,*” by a governmen- 
tal entity is unreasonable or unfairly 
burdens*® the landowner’s use of his 
land or real property® The new proce- 
dure created by the Dispute Resolution 
Act is a modified special master process 
in which the special master serves both 
as a mediator and as a nonbinding ar- 
bitrator.®' Once the special master pro- 
cess is completed, a landowner has 
statutorily exhausted all local admin- 
istrative remedies and may pursue 
other available legal remedies. 

As in the Harris Act, several terms 
in the Dispute Resolution Act will re- 
quire judicial interpretation to deter- 
mine their exact meaning and effect. 
For example, the operative standard in 
the Dispute Resolution Act is whether 
a development order or an enforcement 
action by a city or a county is unrea- 
sonable or unfairly burdens the use of 
a landowner’s real property.® However, 
the Dispute Resolution Act does not 
specifically define an unreasonable or 
unfair burden. Instead, the Dispute 
Resolution Act instructs a special mas- 
ter to interpret the new standard by 
weighing several factors™® and making 
a determination on a case-by-case ba- 
sis. The following factors are to be con- 
sidered in determining the existence of 
an unreasonable or unfair burden: 

1) The history of the real property, 
including when it was purchased, how 
much was purchased, where it is lo- 
cated, the nature of the title, the com- 
position of the property, and how it was 
initially used. 

2) The history or development and 
use of the real property, including what 


a 


was developed on the property and by 
whom, if it was subdivided and how and 
to whom it was sold, whether plats were 
filed or recorded, and whether infra- 
structure and other public services or 
improvements may have been dedicated 
to the public. 

3) The history of environmental pro- 
tection and land use controls and other 
regulations, including how and when 
the land was classified, how use was 
proscribed, and what changes in clas- 
sifications occurred. 

4) The present nature and extent of 
the real property, including its natural 
and altered characteristics. 

5) The reasonable expectations of the 
owner at the time of acquisition, or im- 
mediately prior to the implementation 
of the regulation at issue, whichever is 
later, under the regulations then in ef- 
fect and under common law. 

6) The public purpose sought to be 
achieved by the development order or 
enforcement action, including the na- 
ture and magnitude of the problem ad- 
dressed by the underlying regulations 
on which the development order or en- 
forcement action is based; whether the 
development order or enforcement ac- 
tion is necessary to the achievement of 
the public purpose; and whether there 
are alternative development orders or 
enforcement action conditions that 
would achieve the public purpose and 
allow for reduced restrictions on the use 
of the property. 

7) Uses authorized for and restric- 
tions placed on similar property. 

8) Any other information determined 
relevant by the special master.™ 

The Dispute Resolution Act contains 
specific timeframes to be followed 
throughout the special master 
procedure. A brief description of the 
new process follows. 

Prior to initiating a special master 
proceeding, a landowner must exhaust 
all nonjudicial remedies, including any 
local administrative appeals, if the lo- 
cal appeal process does not take longer 
than four months to complete. If the 
local appeal process extends past four 
months, the special master proceeding 
may begin before the conclusion of the 
local administrative appeals. The en- 
tire special master process must be com- 
pleted within 165 days.® 

Within 30 days after the issuance of 
a development order or commencement 
of an enforcement action, a landowner 
who believes that the order or action is 
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unreasonable or unfairly burdens the 
use of his real property may apply for 
relief under the Dispute Resolution Act 
and initiate the special master pro- 
cess.*’ The request for relief must be 
served on the elected or appointed head 
of the city or the county that issued the 
challenged development order or initi- 
ated the enforcement action.® Within 
10 days after receipt of the request, the 
city or the county and the landowner 
must agree on a special master, and the 
city or the county is required to forward 
the request to the special master. The 
city or the county must also notify: 1) 
owners of real property contiguous to 
the complaining landowner’s property; 
and 2) any substantially affected party 
who submitted oral or written testi- 
mony in support of or in opposition to 
the development order and who re- 
quests such notice.® The city or the 
county is responsible for keeping a mail- 
ing list of such individuals.* 

The initial parties to the special mas- 
ter proceeding are the landowner and 
the governmental entity that issued the 
development order or took the enforce- 
ment action in question.® If the devel- 
opment order or enforcement action is 
the culmination of a process involving 
more than one governmental entity or 
when a complete resolution of all rel- 
evant issues would require the active 
participation of more than one govern- 
mental entity, the special master may, 
upon application of a party, join the 
other relevant governmental entities.™ 

Within 15 days following receipt of 
the request for relief, the city or the 
county must respond to the request. 
The response must set forth in reason- 


able detail the positien of the city or the 
county regarding the matters alleged by 
the landowner.“ The response must 
also include a brief statement explain- 
ing the public purpose of the regulations 
on which the development order or en- 
forcement action is based.© 

Within 21 days after the request for 
relief is filed, any property owner or 
affected person who received notice 
from the city or the county may request 
permission to participate in the pro- 
ceeding, but not as a party or an inter- 
venor.® In addition, the special master 
may subpoena any nonparty witness 
whom the special master believes will 
aid in the disposition of the matter.” 

Within 45 days after receipt of the 
request for relief or any other date 
agreed to by the parties, the special 
master must hold a hearing on the mat- 
ter.* The special master must provide 
notice of the hearing at least 40 days 
prior to the hearing.” 

The hearing must be open to the pub- 
lic. The Dispute Resolution Act requires 
that the hearing be informal in nature 
and not require the services of an at- 
torney.” The object of the hearing is: 1) 
to focus attention on the impact of the 
development order or enforcement ac- 
tion which resulted in the request for 
relief; and 2) to explore alternatives to 
the development order or enforcement 
action to recommend relief.”' If an ac- 
ceptable solution is not reached by the 
parties after the special master’s at- 
tempt at mediation, the special master 
must determine whether the develop- 
ment order or enforcement action is 
unreasonable or unfairly burdens the 
real property.” 

Within 14 days after the conclusion 
of the hearing, the special master must 
prepare and submit a recommendation 
to the parties.” If the special master 
finds the development order or enforce- 
ment action is not unreasonable or an 
unfair burden to the landowner’s real 
property, the proceeding ends, and the 
landowner may pursue other available 
legal remedies.” On the other hand, if 
the special master finds that the devel- 
opment order is unreasonable or un- 
fairly burdens the real property, the 
special master, with the landowner’s 
consent to proceed, may recommend one 
or more alternative dispositions. The 
selected alternatives must protect the 
public interest served by the regulation 
underlying the development order or 
enforcement action and also allow for 
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reduced restraints on the use of the real 
property.” The alternatives may in- 
clude, but are not limited to the follow- 


1) An adjustment of land develop- 
ment or permit standards or other pro- 
visions controlling the development or 
use of land. 

2) Increases or modifications in the 
density, intensity, or use of areas of de- 
velopment. 

3) The transfer of development rights. 

4) Land swaps or exchanges. 

5) Mitigation, including payments in 
lieu of onsite mitigation. 

6) Location on the least sensitive por- 
tion of the property. 

7) Conditioning the amount of devel- 
opment or use permitted. 

8) A requirement that issues be ad- 
dressed on a more comprehensive ba- 
sis than a single proposed use or devel- 
opment. 

9) Issuance of the development order, 
a variance, special exception, or other 
extraordinary relief, including with- 
drawal of the enforcement action. 

10) Purchase of the real property, or 
an interest therein, by an appropriate 
governmental entity.” 

The landowner and the city or the 
county are not prohibited from reach- 
ing any settlement of the issues prior 
to receipt of the special master’s recom- 
mendation.” Although the special 
master’s recommendation is a public 
record, actions or statements made dur- 
ing the special master proceeding are 
inadmissible in any subsequent judicial 
or administrative proceeding.” 

Within 45 days after receipt of the 
special master’s recommendation, the 
city or the county and any other gov- 
ernmental entity must accept, modify 
through development agreement, or 
reject the recommendation of the spe- 
cial master.” Failure to act within the 
45 days is deemed a rejection of the spe- 
cial master’s recommendation.” 

If the landowner rejects the city’s or 
the county’s decision, or if the city or 
the county rejects the special master’s 
recommendation, the city or the county 
is required to issue a written ripeness 
decision within 30 days. The ripeness 
decision must describe as specifically as 
possible the use or uses available to the 
real property. A landowner’s claim is 
statutorily ripe for purposes of filing 
suit in a court of competent jurisdiction 
for additional relief at this point. How- 
ever, invoking the special master pro- 
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ceeding is not a prerequisite to filing 
any civil actions.” 

The recommendation of the special 
master that the development order is 
unreasonable or unfairly burdens the 
real property may serve as an indica- 
tion of sufficient hardship to afford ex- 
traordinary relief.“ The recommenda- 
tion of the special master may also 
constitute data in support of a compre- 
hensive plan amendment. 

Fees, expenses, and costs of the spe- 
cial master proceeding are shared 
equally by all governmental entities 
and the landowner. Cities and counties 
may establish local procedural guide- 
lines concerning the payment of such 
fees, expenses, and costs.® 

In addition, the Dispute Resolution 
Act amends FS. §163.3181 to require 
mediation to resolve disputes concern- 
ing comprehensive plan amendments. 
A city or a county must offer mediation 
of a land use dispute with a landowner 
if the city or the county denies the 
landowner’s request for a comprehen- 
sive plan amendment. The Florida De- 
partment of Community Affairs is re- 
quired to offer mediation of a land use 
dispute with a city or a county if the 
department finds the local proposed 
comprehensive plan amendment to be 
not in compliance.* 


Conclusion 

The HarrisAct and the Dispute Reso- 
lution Act represent a political compro- 
mise rather than a legal solution to the 
private property rights debate. Without 
question, the new laws have shifted the 
balance from protection of community 
values to greater protection of private 
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property rights. A landowner now has 
available new, reasonably accessible 
avenues to pursue relief from govern- 
mental regulation. 

Cities and counties in Florida must 
take a second look at how they regu- 
late and impact land. Some local gov- 
ernments will engage in extensive fis- 
cal impact analysis prior to prom- 
ulgating any new land development 
regulations to avoid litigation under the 
Harris Act. Other local governments 
will make adjustments to the impact of 
newly promulgated regulations as 
claims are filed by landowners. And 
other local governments may simply 
refuse to make land use changes or may 
litigate. 

It is also expected Ch. 95-181 will 
increase public confusion concerning 
preservation of private property rights, 
require cities and counties to adjust 
existing local zoning and development 
approval and appeal processes, and in- 
cur additional administrative expense, 
promote costly litigation, and further 
encumber an already overburdened 
court system. 

However, for some private property 
rights proponents, the new laws may 
still not be enough. Such advocates may 
seek additional constitutional protec- 
tion of private property rights through 
another initiative petition drive in the 
coming year. Q) 


1 Several property rights bills were filed 
during the 1995 legislative session: 1) Fla. 
HB 863 (which would have addressed dis- 
closure in residential real estate transac- 
tions, was amended on the House floor, with- 
out a House Committee hearing and over a 
point of order, to include the contents of Fla. 
CS for SB 2912 (1995)); 2) Fla. CS for HB 
1335 (1995) and its companion Fla. SB 1868 
(1995) (the contents of CS for HB 1335 were 
later amended into Fla. CS for HB 863 (1995) 
to create the Florida Land Use and Envi- 
ronmental Dispute Resolution Act discussed 
in this article); 3) Fla. HB 1381 (1995) and 
its companion Fla. SB 1326 (1995) (which 
would have created the Private Property 
Rights Act of Florida and provided a statu- 
tory cause of action for regulatory takings 
with a standard for compensation of 25 per- 
cent or $10,000 diminution in value of prop- 
erty); 4) Fla. HJR 1847 (1995) and its com- 
panion Fla. CS for CS for SJR 968 (1995) 
(which would have created a legislatively 
proposed constitutional amendment ad- 
dressing regulatory takings which diminish 
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the value of property by a de minimis 
amount); 5) Fla. SJR 218 (1995) (which 
would have created another legislatively 
proposed constitutional amendment to re- 
quire compensation for and define a “taking 
for a public purpose” to include governmen- 
tal action prohibiting or restricting economi- 
cally viable use of private property; and 6) 
Fla. CS for SB 2912 (which would have cre- 
ated the Florida Real Property Protection 
Act and provided for compensation to land- 
owners whose existing use of or vested right 
in real property had been inordinately bur- 
dened by government action). 

? The vote on final passage in the Florida 
House of Representatives was 111-0. Fla. 
H.R. Jour. 1050 (1995). The vote on final 
passage in the Florida Senate was 38-1. Fla. 
S. Jour. 708 (1995). 

3 As of May 16, 1995, the 14 states were 
Arizona, Delaware, Idaho, Indiana, Kansas, 
Mississippi, Missouri, Montana, North Da- 
kota, Tennessee, Utah, Washington, West 
Virginia, and Wyoming. These enactments 
range from requiring the Attorneys General 
to evaluate state rules for constitutional tak- 
ings implications to requiring compensation 
for any reductions in value of land caused 
by state or local regulations. Memorandum 
from Mara Osman, National Wildlife Fed- 
eration to Jane Hayman, Deputy General 
Counsel, Florida League of Cities, Inc. (May 
16, 1995) (on file with the Florida League of 
Cities, Inc. ). 

* Fla. Laws ch. 95-181. Although both acts 
are created by ch. 95-181, each act is to be 
construed as a separate and distinct law. Ch. 
95-181, § 3. 

5 Compare ch. 95-181, §1(3)(c) with § 
2(2)(f). Governmental entities which are 
implementing a federally delegated program 
are exempt from the Harris Act, while no 
such distinction is made in the Dispute Reso- 
lution Act. In the Dispute Resolution Act, the 
exemption applies only to federal agencies. 
The exemption of the HarrisAct can include 
certain activities of state and local govern- 
mental entities. The Dispute Resolution Act 
does not provide a similar exemption for 
state and local governments. 

6 Neither act is an impermissible unfunded 
mandate since Fla. CS for HB 863 was 
passed by a vote of more than two-thirds of 
both legislative chambers. 

7 The term “inordinate burden” in relation 
to “takings” law first appeared in 1994. The 
term was an instrumental part of the stan- 
dard for relief recommended by the 


The Harris Act 
and the Dispute 
Resolution Act 
represent a 
political compromise 
rather than a 


legal solution to 
the debate 


Governor’s Property Rights Study Com- 
mission II. REPORT OF THE GOVERNOR’S PRop- 
ERTY RiGHts Stupy Commission II (Feb. 28, 
1994) at 5 (Report) (on file with the Legis- 
lative Library, The Capitol, Tallahassee, 
Florida.) 

The recommended legislation from the 
commission was later incorporated into Fla. 
HB 485 (1994) (HB 485 was later incorpo- 
rated into Fla. CS for HB’s 485 and 1967 
(1994), and died on the House calendar). The 
1994 legislation contained the following 
standard: “ ‘{iJnordinately limits the effec- 
tive and practical use of real property’ means 
that, after considering all factors relevant 
to the effect of government action on the use 
of property, the development order, itself, or 
in conjunction with other governmental ac- 
tion has caused the owner either to be un- 
able to attain a reasonable investment- 
backed expectation or to be left with uses 
which are unreasonable with the result that 
the owner bears a disproportionate share of 
a burden imposed for the public good that in 
fairness should be borne by the public at 
large.” CS for HB’s 485 and 1967. 

The 1994 standard also encompassed suf- 
ficient hardship. As explained by the com- 
mission in its legislative draft, “[a] finding 
of inordinate limitation by the intermediator 
serves as a finding of sufficient hardship to 
allow modifications to the application of law 
as it would otherwise apply to the property 


provided any adjustment is consistent with 
local comprehensive plans and are the mini- 
mum necessary to prevent inordinate limi- 
tation.” Report at 85-86. 

8 Fla. Laws ch. 95-181, §1(3)(e). 

® During debate, temporary impacts were 
excluded from the definition of inordinately 
burden to protect government against chal- 
lenge for temporary interferences with prop- 
erty for purposes such as sewer mainte- 
nance. 

10 This exclusion was intentionally added 
to prevent what was known as the “domino 
effect.” If the relief or compensation was 
granted to one property owner and that re- 
lief devalued the neighboring land, the ef- 
fect on the neighboring land is not an inor- 
dinate burden. 

" Fla. Laws ch. 95-181, §1(10). 

12 Td. §1(3)(b). 

The “reasonably foreseeable, 
nonspeculative” category may be intended 
to solve the question of whether an existing 
use is the actual state of use of the real prop- 
erty or whether the existing use is the 
planned or zoning classification placed on 
the real property at the time the questioned 
regulation is imposed on the real property. 

16 Td. §1(9). 

17 Td. §1(4)(a). 

18 Td. §1(3)(a). 

19 Robert Rhodes & Cathy Sellers, Equi- 
table Estoppel and Vested Rights in Land 
Use, 2 Fia. Envti. & Lanp Use Law, The 
Florida Bar 8-3—8-4 and 8-12—8-13 (Jan. 
1994). 

20 Fla. Laws ch. 95-181, §1(3)(d). 

21 Td. §1(3)(g). 

Jd. 

Td. §1(3)(f). 

4 Td. §1(12). 

25 Id. §6. 

26 Td. §1(11). 

27 Td. §1(4). 

28 Td. 

29 Id. §1(4)(b). 

80 Td. §1(4)(c). 

82 Td. §1(4)(d)1. 

33 Td. §1(4)(c). 

34 Td, §1(4)(d)2. It is debatable whether a 
court can constitutionally, or should from a 
public policy perspective, set aside applica- 
tion of a state or local law to a particular 
parcel of land. Some may argue the court is 
being asked to exercise a legislative rather 
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Ch.163 


§163.3164(7)—“Development order” means 
any order granting, denying, or granting 
with conditions an application for a devel- 
opment permit. 


§163.3164(8)—“Development permit” in- 
cludes any building permit, zoning permit, 
subdivision approval, rezoning, certifica- 
tion, special exception, variance, or any 
other official action of local government 
having the effect of permitting the devel- 
opment of land. 


than a judicial function. 
35 Td. §1(5)(a). 
Id. 
37 Td. 
38 Td. §1(6)(a). 
89 Td. 
# Id. §1(6)(b). 


Td. §1(7)(b). 

43 Td. §1(6)(c)1. 

Td. §1(6)(c)2. 

45 “Owner” is defined in the act to include a 
person with legal or equitable interest in the 
real property that is the subject of the dis- 
pute. Id. §2(2)(d). This definition does not 
specifically exclude governments. 

“© The definitions of “development order” 
and “development permit” contained in the 
Dispute Resolution Act are similar to the 
definitions of “development order” and de- 
velopment permit found in Fra. Stat. §§ 
163.3164(7) and (8), the Local Government 
Comprehensive Planning and Land Devel- 
opment Regulation Act, and Fia. Star. §§ 
380.031 (3) and (4). The Florida Environ- 
mental Land and Water Management Act of 
1972. For comparison, see the box at the top 
of this page. 

The main difference in these definitions 
is that an action by the state or a loca! gov- 
ernment on a comprehensive plan amend- 
ment under the Dispute Resolution Act is not 
considered a development order and is not 
actionable under the special master process. 
Provision is made for required mediation of 
disputes relating to comprehensive plan 
amendments in Fla. Laws ch. 95-181, §4 and 
§5, as discussed infra. 

‘7 Td. ch. 95-181, §2(30). 

“8 The term “governmental entity” appears 
to include all governments in the state. Simi- 
lar to the HarrisAct, the definition excludes 
the federal government, but unlike the Har- 
ris Act, does not mention state government 
implementing federally delegated responsi- 
bilities. Compare id. §2(2)(f) with id. §1(3)(c). 
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Ch. 380 


§380.031(3) —“Development order” means 
any order granting, denying, or granting 
with conditions an application for a devel- 
opment permit. 


§380.031(4)—“Development permit” in- 
cludes any building permit, zoning permit, 
plat approval, or rezoning, certification, vari- 
ance, or other action having the effect of per- 
mitting development as defined in this chap- 
ter. 


See supra note 5. 

“ The concept of the terms “unreasonable” 
and “unfairly burden” is discussed infra. 

50 “land” or “real property” has the same 
definition as “real property” under the Har- 
ris Act. Compare id. §2(2)(g) with § 1(3)(g); 
id. §2(3). 

51 Td. §2(17)(a) and (b). 

52 Td. §2(3). 

53 Under the Dispute Resolution Act, the 
special master is given the authority to 
weigh several factors in recommending 
whether the challenged development order 
is unreasonable or unfairly burdens the 
landowner’s land. The Dispute Resolution 
Act allows the special master to make this 
recommendation without the assistance of 
attorneys, id. §2(17), and the act assigns no 
specific weight to any or all of the factors 
which the special master might consider, id. 
§2(17)(c). 

54 Td. §2(18). A striking similarity exists 
between these factors and those listed by the 
11th Circuit in Reahard v. Lee County, 968 
F.2d 1131, 1136 (11th Cir. 1992), vacated, 978 
F.2d 1212 (11th Cir. 1992), rev’d, 30 F.2d 
1412 (11th Cir. 1994), cert. denied, 115 S.Ct. 
1693 (1995). The Reahard court outlined 
factors which the finder of fact should con- 
sider for a proper takings analysis. 

Those factors are compared with the fac- 
tors in the Dispute Resolution Act in the box 
at the top of the next page. 

The remaining factors in the Dispute 
Resolution Act which are not similar to 
Reahard, 968 F.2d factors include: 1) the 
public purpose sought to be achieved by the 
development order or enforcement action, in- 
cluding the nature and magnitude of the 
problem addressed by the underlying regu- 
lations on which the development order or 
enforcement action is based; 2) whether the 
development order or enforcement action is 
necessary to the achievement of the public 
purpose; 3) whether there are alternative 
development orders or enforcement action 


Dispute Resolution Act 


§2(2a)—“Development order” means any 
order, or notice of proposed state or re- 
gional governmental agency action, which 
is or will have the effect of granting, deny- 
ing, or granting with conditions an appli- 
cation for a development permit, and in- 
cludes the rezoning of a specific parcel. 
Actions by the state or a local government 
on comprehensive plan amendments are 
not development orders. 


§2(2)(b)—“Development permit” means 
any building permit, zoning permit, sub- 
division approval, certification, special ex- 
ception, variance or any other similar ac- 
tion of local government, as well as any 
permit authorized to be issued under state 
law by state, regional, or local government 
which has the effect of authorizing the de- 
velopment of real property including, but 
not limited to, programs implementing 
Fa. Stat. chs.125, 161, 163, 166, 187, 258, 
372, 373, 378, 380, and 403. 


conditions that would achieve the public 
purpose and allow for reduced restrictions 
on the use of the property; id. §2(18)(f), and 
4) any other information determined rel- 
evant by the special master, id. §2(18)(h). 

By including these later factors in the 
Dispute Resolution Act, it appears that the 
legislature was attempting to address the 
first prong in a traditional regulatory tak- 
ings analysis—-the public purpose underly- 
ing the regulation, Dolan v. City of Tigard, 
114 S.Ct. 2309, 2317 (1994), and other ripe- 
ness criteria required before determining a 
regulatory taking, Reahard v. Lee County, 
30 F.3d 1412, 1415 (11th Cir. 1994). The 
Reahard factors cover the second prong—the 
denial of economically viable use, Reahard, 
968 F.2d at 1135. Thus, one might argue that 
the special master is placed in the position 
under the Dispute Resolution Act of deter- 
mining whether an unreasonable or unfair 
burden meets the traditional constitutional 
test for a regulatory taking. 

55 Fla. Laws ch. 95-181, §2(10)(a). 

56 Id. §2(23). 

57 Jd. §2(3). The request for relief must con- 
tain the following: 1) a brief statement of the 
owner’s proposed use of the property; 2) a 
summary and a copy of the development or- 
der, enforcement action at issue; 3) a brief 
statement of the impact of the development 
order, enforcement action on the ability of 
the owner to achieve the proposed use of the 
property; 4) a certificate of service showing 
the parties; 5) any other information which 
the special master requests to gain a com- 
plete understanding of the request for relief. 
Id. §2(6)-(7). Under the Dispute Resolution 
Act, the landowner is not required to sub- 
mit an appraisal demonstrating how the 
land has been burdened. An appraisal is re- 
quired as part of a claim under the Harris 
Act. Id. §1(4)(a). 

58 Td. §2(4). 


= 
= 
ie 
as 
59 Td. 
60 
Id. §2(5). 


Reahard 

The history of the property—when was it 
purchased? How much land was pur- 
chased? Where was the land located? 
What was the nature of the title? What 
was the composition of the land and how 
was it initially used? Reahard, 968 F.2d 
at 1136. 


The history of development—what was 
built on the property and by whom? How 
was it subdivided and to whom was it sold? 
What plats were filed? What roads were 
dedicated? Reahard, 968 F.2d at 1136. 


The history of zoning and regulation—how 
and when was the land classified? How 
was use proscribed? What changes in clas- 
sifications occurred? Reahard, 968 F.2d at 
1136. 


How did development change when title 
passed? Reahard, 968 F.2d at 1136. 


What is the present nature and extent of 
the property? Reahard, 968 F.2d at 1136. 


What were the reasonable expectations of 
the landowner under state common law? 
Reahard, 968 F.2d at 1136. 


What were the reasonable expectations of 
the neighboring landowners under state 
common law? Reahard at 1136. 


Perhaps most importantly, what was the 
diminution in the investment-backed ex- 
pectations of the landowner, if any, after 
passage of the regulations? Reahard, 968 
F.2d at 1136. 


61 Td. §2(5)(b). 

82 Td. §2(11). 

83 Td. The joinder in the Dispute Resolution 
Act is similar to the apportionment provided 
in the Harris Act. See id. §1(4)(a). However, 
the Dispute Resolution Act does not specifi- 
cally require the special master or the court 
to apportion the percentage of burden, if any. 
See id. §1(6). 

4 Td. §2(16)(a). The request for relief by the 
landowner need only contain a brief state- 
ment of the alleged burden, id. §2(6)(c), while 
the response must contain a reasonably de- 
tailed explanation of the city’s or the county’s 
position. Jd. §2(16)(a). 

8 Td. Any governmental entity joined by the 
special master other than the initial party 


Dispute Resolution Act 

The history of the real property, including 
when it was purchased, how much was pur- 
chased, where it is located, the nature of 
the title, the composition of the property, 
and how it was initially used. Ch. 95-181 
§2(18)(a). 


The history or development and use of the 
real property, including what was devel- 
oped on the property and by whom, if it 
was subdivided and how and to whom it 
was sold, whether plats were filed or re- 
corded, and whether infrastructure and 
other public services or improvements may 
have been dedicated to the public. Id. 
§2(18)(b). 


The history of environmental protection 
and land use controls and other regula- 
tions, including how and when the land 
was classified, how it was proscribed, and 
what changes in classifications occurred. 
Id. §2(18)Xc). 


The present nature and extent of the real 
property, including its natural and altered 
characteristics. Id. §2(18)(d). 


The reasonable expectations of the owner 
at the time of acquisition, or immediately 
prior to the implementation of the regula- 
tion at issue, whichever is later, under the 
regulations then in effect and under com- 
mon law. Id. §2(18)(e). 


Uses authorized for and restrictions placed 
on similar property. Id. §2(18)(g). 


has 15 days after the admission as a party 
to respond. Id. §2(16)(b). 

86 Td. §2(12). 

87 Td. §2(14). 

88 Td. §2(15)(a). 

89 Td. §2(15)(b). 

7 Td. §2(17). 

72 Td. §2(17)b). 

73 Td. §2(19). 

™ Id. §2(19)(a). 

Id. §2(19)(b). 

Wid. 

Td. §2(19)(c). 

78 Td. §2(20). 

79 Td. §2(21). 

8 Td. §2(21)(c). 
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81 Td. §2(22). 

82 Td. §2(24). Since no standards for judi- 
cial review are included in the Dispute Reso- 
lution Act, unlike the judicial determination 
of “inordinate burden” in the Harris Act, id. 
§1(6), the standard of review for a court to 
consider on being presented with a cause of 
action resulting from the Dispute Resolution 
Act process should arguably be the tradi- 
tional, existing standards for determination 
of regulatory takings. 

83 Td. §2(25). 

Td. §2(26). 

85 Td. §2(28). 

86 Td. §4. 

87 Td. §5. 
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YOUNG LAWYERS DIVISION 


Voir Dire Examination in Criminal Jury Trials: 
What Is the Proper Scope of Inquiry? 


he State of Florida guaran- 
tees, through Rule 3.300(b) 
of the Florida Rules of Crimi- 
nal Procedure, that “counsel 
for both State and defendant shall have 
the right to examine jurors orally on 
their voir dire.” The U.S. Supreme 
Court recognizes that voir dire plays a 
critical role in preserving the Sixth 
Amendment right of the accused to a 
fair and impartial jury.' Ironically, most 
trial lawyers do not truly want an “im- 
partial” jury, and knowing that jurors 
can rarely be truly impartial, lawyers 
often use the voir dire process as a 
means to preview their cases and con- 
dition their juries. This article explores 
the voir dire process of criminal jury 
trials in Florida, as well as other juris- 
dictions, beginning with a discussion of 
the traditional purpose of voir dire. 
Next, the role of the trial court in jury 
selection is examined. Finally, this ar- 
ticle surveys how courts in Florida and 
across the country are handling some 
of the more troublesome issues that can 
arise during voir dire examination. 


The Purpose of 
Voir Dire Examination 

The traditional purpose of the voir 
dire proceeding is to secure an impar- 
tial jury, which means a jury free from 
bias against the accused and for the 
prosecution, as well as bias against the 
prosecution and for the accused.? The 
parties have the right to elicit from pro- 
spective jurors the information neces- 
sary to determine impartiality, or lack 
of it, fitness to serve as a juror, and such 
further information as may be neces- 
sary to properly inform the question- 
ing attorney whether to exercise a pe- 
remptory challenge.* Accordingly, 
Florida courts have found that it is ap- 
propriate to explore through voir dire 
the willingness and ability of the pro- 


A good rule of 
thumb is to limit 
the inquiry to 
questions of 
relevance and 
significance to the 
issues of the 
particular case 


by Douglas M. Bates, Jr. 


spective jurors to accept and under- 
stand the charges on the presumption 
of innocence, the state’s burden of proof 
as to the elements of the offense, and 
the defendant’s right not to testify. The 
courts have also found that it is proper 
to determine the ability of the venire 
members to fairly and impartially con- 
sider a criminal defense,’ to follow the 
law as to weight and credibility of evi- 
dence,‘ to disregard not entirely the tes- 
timony of a witness merely because the 
witness has been convicted of a crime,’ 
and to discern whether the venire mem- 
bers harbor any unyielding bias against 
a defendant who happens to be a previ- 
ously convicted felon.* Each of these 
avenues, when explored through voir 
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dire, is presumed to shed light on the 
prospective juror’s ability to serve as a 
member of an impartial panel. Such 
discovery is the traditional justification 
for the voir dire process. 

Despite the reasons often cited for 
allowing extensive voir dire, it is well 
known that trial attorneys frequently 
use voir dire for the improper purposes 
of instructing, educating, cajoling, or 
predisposing the jury.® This, of course, 
runs contrary to the articulated purpose 
of voir dire. In an attempt to curb this 
practice, rules limiting the nature and 
extent of voir dire have developed. The 
questioning attorney should not ask 
what verdict prospective jurors would 
give under a given set of facts or cir- 
cumstances.” Likewise, it is improper 
for the attorney to ask venire members 
whether their minds are in the state 
they would like the jurors’ minds to be 
if they were being tried. It is also inap- 
propriate to pose a question that causes 
prospective jurors to predecide their 
vote for a conviction or acquittal," or to 
try to get them to commit on a verdict 
of guilty if the state proves its case.” 
Additionally, the questioning attorney 
should not attempt to use voir dire to 
lecture the venire on legal principles, 
such as the burden of proof or the mean- 
ing and concept of reasonable doubt.'* 
The inquiry by counsel should, of 
course, be as varied and elaborate as 
the backgrounds of the prospective ju- 
rors would seem to warrant in order to 
obtain a fair and impartial jury whose 
minds are free of all interest, bias, or 
prejudice.'* Nonetheless, voir dire is not 
intended to encompass unlimited in- 
quiry into all possible prejudices of pro- 
spective jurors, or their opinions on the 
evidence (or its weight) to be offered at 
trial, or hypothetical questions and 
questions of law which call for any pre- 
judgment of supposed facts. 


The Role of Trial Court 
in Jury Selection 

The U.S. Supreme Court has explic- 
itly indicated its willingness to permit 
restrictions on voir dire by state 
courts.’* Accordingly, the Florida courts 
have found that the materiality and 
propriety of voir dire questions are 
properly decided by the judge”’ and that 
the judge may also control the time and 
extent of voir dire."* As articulated by 
the Second District Court of Appeal, 
Rule 3.300(b), Florida Rules of Crimi- 
nal Procedure, allows counsel the op- 
portunity to ask “pertinent” questions 
on voir dire, except where the demands 
of the particular case dictate otherwise. 
This appears to convey to the court 
broad discretion in determining the ex- 
tent and nature of questions counsel 
may ask.” 

A trial court has the duty to analyze 
the examination of venire members and 
to act to prevent abuses in the voir dire 
process.” Thus, the court has the power 
to preclude inquiry which is merely 
instructional or argumentative, or 
which will consume undue time with- 
out a substantial likelihood that it will 
reveal grounds for a challenge.”' The 
court may also prohibit repetitious 
questioning, especially with regard to 
matters that it has already thoroughly 
explained to the prospective jurors.”” 
However, a trial court’s limitation of 
voir dire examination is not to be so 
restrictive as to deprive defense coun- 
sel of a reasonable opportunity to de- 
termine bases of challenges for cause 
or the intelligent exercise of peremp- 
tory challenges. The trial judge must 
permit a liberal and probing examina- 
tion calculated to discover possible bias 
or prejudice. Therefore, in imposing 
limitations on voir dire examination, a 
trial court is to act with great caution 
to avoid an abuse of its sound discre- 
tion.” 

A reversal based upon a trial court’s 
limitation of voir dire shall be grounded 
on an abuse of the trial judge’s discre- 
tion,™ and the litigant’s method of chal- 
lenging the court’s ruling on permis- 
sible voir dire questions must be 
specific.” A defendant is not entitled to 
a sympathetic jury, merely an impar- 
tial one.” Thus, an abuse of discretion 
will not be found if the method of voir 
dire adopted by the trial court is capable 
of giving reasonable assurance that 
prejudice would be discovered if 
present.”” 


A trial court has 
the duty to analyze 
the examination of 

venire members and 
to act to prevent 
abuses in the voir 
dire process 


Taking Control of 
Scope of Voir Dire 

While it is clear that the trial judge 
has broad discretion over the voir dire 
proceeding and will not be reversed 
absent a showing of prejudice, deter- 
mining which matters are appropriate 
for voir dire can be a difficult task. In 
State v. Thayer, 528 So. 2d 67 (Fla. 4th 
DCA 1988), the respondent had been 
permitted by the trial court to submit a 
questionnaire to the venire, pursuant 
to Rule 3.281, Florida Rules of Crimi- 
nal Procedure. The questions probed 
into the prospective jurors’ politics, re- 
ligion, social views, hobbies, books read, 
and bumper stickers they had on their 
cars, among other sensitive areas. On 
appeal, the court found that “the ques- 
tions go far beyond those that might 
ordinarily be asked during voir dire 
examination” and held that the trial 
court abused its discretion.”* However, 
the wide range of cases submitted to 
juries makes it impossible to establish 
a set pattern of questions appropriate 
for voir dire. 

Nonetheless, it is possible to get a feel 
for the proper scope of voir dire by 
studying the trends in the case law on 
this issue. The following is a survey of 
how courts in Florida and across the 
country are addressing some of the 
troublesome issues that can arise dur- 
ing voir dire examination, including the 
prospective jurors’ prior jury service, 
their sentiments about the criminal jus- 
tice system, their religious beliefs and 
practices, their membership in organi- 
zations and associations, their televi- 
sion and reading habits, the types of 
bumper stickers they have on their au- 


tomobiles, if any, and also the issue of 
whether to use individual versus collec- 
tive examination of potential jurors. By 
no means is this survey intended to be 
an exhaustive analysis, but it should 
provide some guidance to the criminal 
court judge and the trial attorney in 
how to properly conduct voir dire. 
¢ Prior Jury Service 

Potential jurors are generally asked 
about their prior jury service. Com- 
monly, the purpose of such questions is 
to ascertain the extent of the prospec- 
tive jurors’ knowledge of the trial pro- 
cess and the outcome of any prior cases 
in which they served. F.S. £40.02(1) pro- 
vides that “the fact that any person so 
selected had been on a former jury list 
or had served as a juror in any court at 
any time shall not be grounds for chal- 
lenge of such person as a juror.” The 
Louisiana Supreme Court holds that 
once it is demonstrated that the infor- 
mation concerning past jury experience 
is otherwise inaccessible and that it is 
necessary to prevent undue prejudice, 
hardship, or injustice, it is permissible 
to ask prospective jurors, during voir 
dire, questions relating to whether they 
had ever served on a criminal jury be- 
fore, the charge in that case, and the 
verdict in that case.” The Georgia Su- 
preme Court, on the other hand, has 
found that it is not error for the court 
to refuse to allow defense counsel to ask 
prospective jurors questions about their 
jury service in other cases, including 
whether they had ever been the fore- 
man of a jury in a criminal case.*! 
¢ Opinion of Criminal Justice System 

Another questionable area of inquiry 
on voir dire is juror sentiment on the 
criminal justice system. Such inquiry 
is typically made with the intent of re- 
vealing a potential juror’s bias or pre- 
disposition to a certain outcome in a 
case. The Georgia Court of Appeals ad- 
dressed this area of questioning in Wil- 
liams v. State, 165 Ga. 69, 299 S.E. 2d 
402 (Ga. Ct. App. 1983), where defense 
counsel asked a potential juror on voir 
dire if he had any fixed opinions as to 
whether the criminal justice system 
worked and whether he felt that crimi- 
nals generally were treated too le- 
niently. The trial court ruled out the 
questions on the ground that they were 
too broad, finding that “the single pur- 
pose of voir dire is the ascertainment 
of the impartiality of jurors, their abil- 
ity to treat the cause on the merits with 
objectivity and freedom from bias and 
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prior inclination. The control of the pur- 
suit of such determination is within the 
sound legal discretion of the trial court, 
and only in the event of manifest abuse 
will it be upset upon review.”* The 
Georgia Court of Appeals held that 
there was no abuse of discretion and 
further noted that “the Supreme Court 
{of Georgia] has repeatedly upheld the 
discretion of the trial court to restrict 
voir dire to those questions dealing di- 
rectly with the specific case, and to pro- 
hibit overly broad questions.”™ 

The North Carolina Supreme Court 
addressed a similar line of inquiry in 
State v. Hopper, 292 N.C. 580, 234 S.E. 
2d 580 (N.C. 1977). During jury selec- 
tion, defense counsel questioned the 
venire on their opinions of the court 
system in North Carolina and whether 
they generally felt that justice was 
done. The trial court did not permit the 
questioning. On appeal, the defendant 
asserted that the trial court erred by 
unreasonably restricting his right to 
examine prospective jurors and cross- 
examine witnesses. The Supreme Court 
disagreed, finding that the inquiry was 
clearly improper.* 
¢ Religious Beliefs and Practices 

Generally, when religious affiliation 
is relevant to potential prejudice, mat- 
ters related to such affiliation are 
proper subjects of inquiry on voir dire.* 
This information is often of interest in 
cases where capital punishment is pos- 
sible. Counsel’s right to inquire into a 
prospective juror’s beliefs and attitudes, 
however, does not extend to all aspects 
of the juror’s religious beliefs or their 
private lives.*® 

In State v. Lloyd, 321 N.C. 301, 364 
S.E. 2d 316 (N.C. 1988), the defendant 
was convicted of first degree murder 


Ultimately, it is 
within the discretion 
of the trial judge 
whether to make 
inquiry of the jurors 
on voir dire as to 
their religious 
affiliations 


and robbery with a dangerous weapon 
and was sentenced to death. On appeal, 
he asserted that the trial court abused 
its discretion during jury selection by 
prohibiting defense counsel from inquir- 
ing into prospective jurors’ religious 
denominations and the extent of their 
participation in church activities. The 
North Carolina Supreme Court held 
that “there are numerous questions 
wholly unrelated to specific religious af- 
filiations and practices which may be 
asked to determine a potential juror’s 
attitudes and biases.”*’ The court found 
that the defendant was afforded broad 
latitude during jury selection to dis- 
cover jurors’ attitudes about capital 
punishment by asking, among other 
things, whether they had any conscien- 
tious, moral, or religious objections to 
the death penalty.* 

The Delaware Supreme Court holds, 
as a general rule, that a person other- 
wise competent to serve on a jury will 
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not be disqualified from sitting merely 
because of religious beliefs or associa- 
tions, but finds that religious affilia- 
tions of prospective jurors may be a 
proper subject of voir dire examination 
if: 1) Religious beliefs are involved in 
an issue in the case; 2) a religious orga- 
nization is a party to the litigation; or 
3) “special circumstances” raise the pos- 
sibility of religious prejudice.* Like- 
wise, the Supreme Courts of Arizona 
and Virginia hold that questions con- 
cerning a potential juror’s religious be- 
liefs should be restricted to questions 
of relevance to the issues in the case.” 

In Justus v. Commonwealth, 222 Va. 
667, 283 S.E. 2d 905 (Va. 1981), the Su- 
preme Court of Virginia affirmed the 
decision of the trial court in a capital 
case where it refused to allow certain 
questions of a religious nature to be 
asked on voir dire because they would 
invade a potential juror’s privacy. The 
questions included: 1) “What is your 
religious preference?” 2) “Do you attend 
a local church?” and 3) “Would you clas- 
sify yourself as a regular or occasional 
attender?” The trial court permitted 
inquiry only into whether the jurors 
held religious scruples about the death 
penalty and the Supreme Court held 
that this was the proper extent of in- 
quiry.”! 

Ultimately, it is within the discretion 
of the trial judge whether to make in- 
quiry of the jurors on voir dire as to 
their religious affiliations. Particularly 
in a case where there is no showing that 
there is any issue of religious signifi- 
cance involved in the case, it is not an 
abuse of the trial court’s discretion to 
preclude inquiry as to the juror’s reli- 
gious beliefs.” 
¢ Memberships and Affiliations 

Counsel may at times extend inquiry 
into the potential jurors’ membership 
in organizations not associated with 
their religion. The Georgia Code spe- 
cifically allows questions about social 
and fraternal connections, when rel- 
evant to the particular case.“ The Su- 
preme Court of Arkansas has also held 
that this line of questioning will be per- 
mitted, when relevant and significant.“ 
¢ Television and Reading Habits 

During the course of voir dire, coun- 
sel may also seek to inquire into the 
particular interests of the venire mem- 
bers with regard to reading and televi- 
sion. Such information could, of course, 
provide insight into prospective jurors’ 
personalities, attitudes, and interests. 


ie 

3 

ON 

STEIN 


However, Florida courts have held that 
there is no abuse of discretion by a trial 
judge for denying counsel the right to 
question the venire on voir dire about 
their personal television habits.“ 

Further, in Spivey v. State, 253 Ga. 
187, 319 S.E. 2d 420 (Ga. 1984), the 
Supreme Court of Georgia found that 
it was not error for the trial court to 
deny inquiry of the venire on the kinds 
of television programs they watched or 
on the kinds of magazines they read. 
Spivey involved the appeal of a convic- 
tion for murder, armed robbery, kidnap- 
ping, and aggravated assaults, for 
which the defendant was sentenced to 
death. Jurors were thoroughly exam- 
ined about their exposure to pretrial 
publicity, their attitudes for and against 
the death penalty, and their knowledge 
of witnesses in the case. The court found 
that “both parties were allowed ‘an op- 
portunity to ascertain the ability of the 
prospective jurors to decide the case on 
its merits, with objectivity and freedom 
from bias and prior inclination.’ ”“ 
¢ Automobile Bumper Stickers 

A more recent trend in voir dire ex- 
amination is to ask prospective jurors 
about the bumper stickers they may 
have on their automobiles. Like a 
person’s television and reading habits, 
a bumper sticker could reveal a great 
deal about an individual’s personality 
and attitude. In Stewart v. State, 748 
S.W. 2d 543 (Tex. Ct. App. 1988), the 
court upheld a peremptory challenge of 
a juror based, in part, on the type of 
bumper sticker on his car.“ 

In Alderman v. State, 254 Ga. 206, 
327 S.E. 2d 168 (Ga. 1985), on the other 
hand, the Supreme Court of Georgia 
upheld the decision of a trial court 
which denied a defendant the opportu- 
nity to question the venire on what 
kinds of bumper stickers were on their 
automobiles. The defendant based the 
appeal of his conviction and death sen- 
tence for the murder of his wife, in part, 
on this limitation of voir dire. The Su- 
preme Court affirmed, reasoning that 
both parties were able to determine the 
ability of the potential jurors to decide 
the case in an objective and unbiased 
manner, without having to pursue this 
line of questioning. 
¢ Individual v. Collective Voir Dire 

The granting of individual and se- 
questered voir dire is also a matter that 
is within the trial court’s discretion.” 
Individual examination may be the pre- 
ferred method of counsel for discover- 
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ing bias within the venire, but there 
certainly is no absolute right to have 
each juror separately sequestered and 
questioned outside the presence of other 
jurors.© 

At issue in a West Virginia Supreme 
Court case, State v. Mayle, 357 S.E. 2d 
219 (W. Va. 1987), was a voir dire in- 
quiry consisting of 20 prospective jurors 
being questioned at the same time, 
which the appellant asserted was preju- 
dicial. The appellant had asked the trial 
court for permission to voir dire each 
juror individually, and the request was 
denied. The West Virginia Supreme 
Court affirmed this decision, finding 
that “an individual voir dire is only re- 
quired when a juror has disclosed a pos- 
sible area of prejudice. To require this 
in every case would create a significant 
burden on the courts and greatly add 
to the length of criminal trials.”*' Simi- 
larly, the North Carolina Supreme 
Court has held that the trial judge re- 
tains discretion as to the form and num- 
ber of questions on a subject, including 
the decision of whether to question the 
venire individually or collectively and 
further, that the court may require cer- 
tain general questions to be asked of the 
panel as a whole.™ 

TheArizona Supreme Court, in State 
v. Bible, 175 Ariz. 549, 858 P.2d 1152 
(Ariz. 1993), suggested that individu- 
alized voir dire of prospective jurors 
may be conducted where circumstances 
are highly unusual or potentially dam- 
aging to the defendant. “Voir dire ex- 
amination of a juror or jurors apart 
from the others is designed to prevent 
panel contamination by inflammatory 
answers.” The defendant, in Bible, had 


been convicted of first degree murder, 
kidnapping, and molestation of a child 
and sentenced to death in a highly pub- 
licized trial. The Supreme Court, nev- 
ertheless, found that there was no 
abuse of discretion when the trial court 
denied the defendant’s request for in- 
dividualized and in camera voir dire. 
Evidently, written questionnaires given 
to the prospective jurors addressed 
many of the questions that might nor- 
mally require individual or in camera 
voir dire.“ The U.S. District Court of 
Kansas has, similarly, determined that 
“individual voir dire is required only in 
the most extraordinary circumstances, 
where, ‘massive, inflammatory public- 
ity creates a hostile climate requiring 
extremely close scrutiny of the ju- 
rors.’ ”55 


Conclusion 

In sum, the fundamental purpose of 
the voir dire proceeding is to secure a 
fair and impartial jury. Therefore, the 
inquiry by counsel should be as detailed 
as the circumstances of the venire 
would seem to require in order to ob- 
tain a jury whose minds are free from 
bias or prejudice. However, a trial court 
has the duty to analyze the examina- 
tion of prospective jurors and to act to 
prevent abuses in the voir dire process. 
As such, the propriety and extent of voir 
dire inquiry are within the discretion 
of the presiding judge. As case law dem- 
onstrates, determining the proper scope 
of voir dire can be difficult, but a good 
rule of thumb is to limit the inquiry to 
questions of relevance and significance 
to the issues of the particular case. Fur- 
thermore, a reversal based upon a limi- 
tation in voir dire must be grounded 
upon a specific claim of abuse of discre- 
tion by the trial court. 
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REAL PROPERTY, PROBATE AND TRUST LAW. 


Proposed Changes in 
Florida’s Elective Share Provisions 


Editor’s Note: This article is the second 
part of an executive summary of pro- 
posed changes in Florida’s elective 
share provisions. Published in the De- 
cember 1995 Journal, the first part dis- 
cussed reasons for reform, the elective 
share percentages, and the property in- 
cluded in the computation. Part 2 ad- 
dresses property excluded from the elec- 
tive share computation, the manner in 
which the elective share will be satis- 
fied, and procedural matters. 


The Elective Estate— 
What’s Excluded? 
1) Prior Irrevocable Transfers 

The statute excludes any transfer, to 
the extent the transfer is irrevocable 
before the effective date of the new stat- 
ute or after that date but before the date 
of the decedent’s marriage to the sur- 
viving spouse. An exception applies to 
transfers to an elective share trust 
made prior to the effective date of the 
new statute. These transfers are 
treated as if they were made after the 
effective date of the statute and in sat- 
isfaction of the elective share.’ 
Example 16—Prior Lifetime QTIP. Same 
as Example 15, except the transfer occurred 


before the effective date of the statute. The 
answer is the same. 


2) Prior Waivers 

Any waiver of elective share rights 
executed before the effective date of the 
new statute and in compliance with 
§732.702 is a waiver of all rights under 
the new statute. 
3) Transfers for Adequate and Full Con- 
sideration 

Transfers for consideration in money 
or money’s worth do not deplete the 
fund to which a surviving spouse’s elec- 
tive share would apply. Accordingly, 
they are excluded from the elective es- 
tate.” 
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4) Transfers With the Written Consent 
of Spouse 

A transfer is excluded from the elec- 
tive estate if it is made with the writ- 
ten consent of the surviving spouse. The 
exclusion requires an informed written 
consent as opposed to a mere joinder in 
the transfer.” In this regard, the stat- 
ute states explicitly that an election to 
split a gift for federal gift tax purposes 
does not constitute a written consent 
by the spouse. 
5) Decedent’s Half of Community Prop- 
erty 

A decedent and surviving spouse can 
own community property even though 
they are domiciled in Florida.” In that 
case, the surviving spouse will already 
own one half of the community estate. 


the other half would be a form of double 
dipping. Current Florida law excludes 
the decedent’s interest in community 
property from the spouse’s elective 
share.*! The exclusion is retained un- 
der the new statute. 


The Elective Share Amount 

The elective share amount is the 
greater of the percentage elective share 
and the minimum elective share. 


Comments: 

Both shares are defined as a right to 
a dollar amount rather than an in- 
terest in, or a right to, any specific 
property. Accordingly, the new stat- 
ute does not create a cloud on real 
property titles. 


1) Percentage Elective Share 

The percentage elective share is equal 
to a percentage of the elective estate 
determined under the table below. The 
percentage varies with the duration of 
the marriage. In case of multiple mar- 
riages, only the most recent one counts. 


If the decedent and the spouse were last 

married to each other: 

Less than 5 years—10% of elective estate 

5 years but less than 15 years—20% of 
elective estate 

15 years but less than 25 years—30% of 
elective estate 

25 years of more—40% of elective estate 


2) Minimum Amount 

The committee had a concern that the 
percentage share in a modest estate, 
particularly where a short-term mar- 
riage is involved, may not meet the in- 
tended goal of providing the spouse with 
reasonable support. Accordingly, the 
statute provides for a minimum elective 
share of the lesser of half of the elec- 
tive estate or $50,000. 


Example 17—Minimum elective share. 


To give the spouse an elective share in D dies with an elective estate of $80,000 
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survived by S. The elective share is $40,000 
(the lesser of $50,600 or one half of $80,000). 


Satisfaction of the 
Elective Share Amount 

The statute includes provisions de- 
tailing how the spouse’s elective share 
right is to be satisfied. There are two 
steps. First, property passing to or for 
the benefit of the surviving spouse is 
applied in satisfaction of the elective 
share right. Second, the unsatisfied 
balance is apportioned among other re- 
cipients of property included in the elec- 
tive estate. 

1) Property Passing to or for Benefit of 
Spouse 
Defined: 

Property which passes to or for the 
benefit of the surviving spouse is ap- 
plied first in satisfaction of the elective 
share. This includes: 

* To the extent they are payable to or 
for the benefit of the surviving spouse, 
the proceeds of insurance on the 
decedent’s life (other than policies 
owned by the surviving spouse or a do- 
nee of the spouse) whether or not the 
cash surrender value of the policy was 
includable in the elective estate; 

* To the extent they are payable to or 
for the benefit of the surviving spouse, 
amounts payable under any qualified 
or unqualified retirement plan or simi- 
lar arrangement other than Social Se- 
curity or the Railroad Retirement Act. 

¢ Property interests included in the 
elective estate that pass or have passed 
to or for the benefit of the surviving 
spouse; and 

¢Property interests that would have 
been applied in satisfaction of the elec- 
tive share but for the fact that the 
spouse disclaimed them. 

Valuation: 

In the application of these rules, prop- 
erty passing outright to the spouse is 
valued at its fair market value on the 
date the spouse takes possession of the 
property or, in the case of property pass- 
ing by right of survivorship, the date of 
the decedent’s death.** Where property 
passes in trust for the spouse, the value 
of the spouse’s interest is applied in 
satisfaction of the elective share 
amount. The method of valuing that 
interest depends initially on whether 
the trust meets the definition of an elec- 
tive share trust. 

Elective Share Trusts: 

The spouse’s interest is valued at a 
percentage of the value of the trust with 


Property which 
passes to or for the 
benefit of the 
surviving spouse is 
applied first in 
satisfaction of the 
elective share 


the percentage ranging from a mini- 
mum of 50 percent to a maximum of 100 
percent depending on whether the trust 
includes a qualifying power of appoint- 
ment and/or a qualifying invasion 
power.** 


Comments: 

With one exception, the trust prop- 
erty itself is valued on the date the 
trust is funded. The exception ap- 
plies to transfers in satisfaction of 
the elective share which are funded 
during the decedent’s life, but val- 
ued as of the date of the decedent’s 
death. 
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Other Trusts: 

A different valuation approach ap- 
plies to the spouse’s interest in a trust 
that does not meet the definition of an 
elective share trust.** Here the statute 
provides that each interest of the spouse 
is valued at its gift tax value with the 
limitation that the aggregate value of 
all of the spouse’s interests in the trust 
may not exceed 50 percent of the trust 
property. “Gift tax value” is defined to 
be the value the interest would have for 
gift tax purposes if the interest were 
assigned to an unrelated person.® 
2) Apportionment of Liability for the 
Unsatisfied Balance 

The unsatisfied balance of the elec- 
tive share amount, after reduction for 
the value of property passing to or for 
the benefit of the spouse as provided 
above, is apportioned among the recipi- 
ents of the remaining elective estate 
according to a three-tier class priority 
system. 


Class Priority: 

The unsatisfied balance is satisfied 
first from the property included in the 
decedent’s probate estate and from 
property held in a revocable trust cre- 
ated by the decedent.* 


Comments: 

The statute provides that the contri- 
bution, which may be paid in cash 
or in kind, is to be charged against 
the interests of the beneficiaries of 
the probate estate and revocable 
trust under the normal rules of 
abatement, subject to the added pro- 
viso that all estate and trust benefi- 
ciaries are to be viewed as taking 
under a common instrument. In this 
way, contribution will be charged 
against specific and general devisees 
under the will and trust only if the 
residuary portions of both are inad- 
equate to meet the full elect share 
contribution. (This concept is illus- 
trated in Case 1 of the Appendix A.) 


Although the statute does not speak 
in these terms, the next class includes 
recipients of property interests that 
may fairly be viewed as passing to 
someone at, or as a result of, the 
decedent’s death. This includes prop- 
erty held in joint bank accounts and 
similar arrangements, property held in 
joint tenancy, and property passing by 
beneficiary designation under an insur- 
ance policy.*” 

The last class includes recipients of 
all other property interests included in 
the elective estate except those inter- 
ests for which a charitable deduction 
was allowed or allowable to the dece- 
dent or the decedent’s spouse under the 
federal gift tax. 


Comments: 

The exception for transfer for which 
a charitable deduction was allowed 
or allowable ensures that the deduc- 
tion will not be jeopardized by the 
possibility that the charity would be 
required to contribute in satisfaction 
of the elective share. 


Liability of Direct Recipients: 

Subject to the class priority system, 
all direct recipients of property included 
in the elective estate are liable for con- 
tribution toward satisfaction of the re- 
maining unsatisfied balance of the elec- 
tive share.* The liability of each direct 
recipient is equal to the value of the 


proportional part of the elective estate 
received.” 
Liability of Donees: 

Donees of property included in the 
elective estate or of the proceeds of sale 
of such property are also liable to con- 
tribute toward satisfaction of the elec- 
tive share. This is necessary to prevent 
a direct recipient from avoiding liabil- 
ity by making a donative transfer of the 
property or the proceeds of its sale. 
Liability of Trust Beneficiaries: 

A beneficiary of a trust that is itself 
a direct recipient is liable for contribu- 
tion in satisfaction of the elective share 
only if the beneficiary receives a distri- 
bution of principal from the trust. In 
that event, the distribution to the ben- 
eficiary comes burdened with the same 
liability as the property had while in 
the hands of the trustee.” 

3) Option to Contribute Property or 
Sales Proceeds 

Normally, the contribution liability 
imposed on each recipient will be paid 
in cash or through a contribution of a 
proportional part of all property re- 
ceived.“ However, with respect to any 
particular property interest, the recipi- 
ent may choose instead to: a) contrib- 
ute all of the interest; or b) if recipient 
has sold the property, pay by contribut- 
ing an amount equal to the sales pro- 
ceeds reduced by reasonable costs of 
sale. 

In either case, no further contribu- 
tion with respect to that property will 
be required of the recipient and the ex- 
cess of the original contribution liabil- 
ity over what was actually contributed 
is reapportioned to other recipients.” 
Bona Fide Purchasers and Other Third 
Parties: 

Under the statute, only direct recipi- 
ents, trust beneficiaries, and donees are 
liable to contribute toward satisfaction 
of the elective share.* Accordingly, bona 
fide purchasers can incur no liability as 
a consequence of a spouse’s election. 
Moreover, the statute relieves all banks 
and other third parties from liability for 
paying, distributing, or transferring 
property to a beneficiary designated in 
a governing instrument or for taking 
any other action in good faith reliance 
on the validity of a governing instru- 
ment. 

Procedural Matters: 

1) Manner and Time of Election 

In the absence of an extension, an 
election to claim an elective share must 
be filed within the earlier of six months 


Under the statute, 
only direct 
recipients, trust 
beneficiaries, and 
donees are liable to 
contribute toward 
satisfaction of the 
elective share 


of the date of first publication of notice 
of administration or two years after the 
decedent’s death. The election may be 
made by the surviving spouse or, with 
court approval, on behalf of the spouse 
by an attorney in fact or guardian of 
the property of the spouse. 


Comments: 

If the election is made on behalf of 
the spouse, it may be made only if 
the court finds that it is in the “best 
interest of the surviving spouse, dur- 
ing the spouse’s probable lifetime.” 
(The reference to “during the 
spouse’s probable lifetime” is in- 
tended to prevent a court from giv- 
ing consideration to the spouse’s per- 
ceived testamentary desires for the 
property and to give courts discre- 
tion to refuse an election that might 
serve to disqualify the spouse for 
public assistance.) 


Upon petition by the surviving spouse 
or an attorney in fact or guardian of the 
property of the surviving spouse, a 
court, after notice and hearing, may 
grant an extension in the time for mak- 
ing the election. An extension may be 
granted only for cause shown. If an ex- 
tension is granted, the election must be 
made within the period provided in the 
extension. 

Once made, the surviving spouse, an 
attorney in fact, guardian of the prop- 
erty, or personal representative of the 
surviving spouse may withdraw an elec- 
tion at any time before a final determi- 
nation by the court. If an election is 
withdrawn, the court may assess attor- 
neys’ fees and costs against the spouse 


or the spouse’s estate. 

2) Proceedings on the Election 

When an election is filed, the court 
will determine the amount of the elec- 
tive share and enter an order of contri- 
bution. All contributions bear interest 
at the statutory rate beginning 90 days 
after the date of the court’s order. The 
order of contribution is prima facie cor- 
rect in proceedings in any court or ju- 
risdiction.“ 

The decedent’s personal representa- 
tive has the duty to collect contribution 
from the recipients of the elective es- 
tate as provided in the court’s order of 
contribution, either by withholding dis- 
tributions from those who are required 
to contribute or by bringing actions to 
collect contribution from recipients of 
property not within the personal repre- 
sentative’s possession or control. 


Comments: 

If the personal representative brings 
an action to collect contribution af- 
ter the order of contribution, the 
statute directs that the judgment 
will include the personal rep- 
resentative’s costs and reasonable 
attorneys’ fees. 


A personal representative may be 
relieved of the duty to collect contribu- 
tion by an order of the court finding that 
it is impracticable to enforce contribu- 
tion in view of the improbability of ob- 
taining a judgment, collecting on any 
judgment that might be obtained or oth- 
erwise. Moreover, even in the absence 
of a court order relieving the personal 
representative of the duty to collect con- 
tribution, the personal representative 
is not liable for any failure to attempt 
collection if the attempt would have 
been economically impracticable. 

The surviving spouse has an indepen- 
dent and concurrent right to collect the 
elective share as provided in the order 
of contribution. 


Comments: 

If the spouse brings an action to col- 
lect contribution from a person liable 
to make it, the judgment will include 
the surviving spouse’s costs and rea- 
sonable attorneys’ fees. 


3) Effect of Election on Other Inter- 
ests 

As is true under present law: The new 
elective share is in addition to exempt 
property and allowances; and any por- 
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tion of the elective estate not used to 
satisfy the elective share is adminis- 
tered as though the surviving spouse 
had predeceased the decedent. 
Effective Date: 

The new statute would be effective on 

, 1996 (the effective date of the 

enacting bill), for all decedents dying 
on or after October 1,1997. The exist- 
ing elective share provision will con- 
tinue to apply to decedents dying be- 
fore that date. Q 


Appendix A 
This appendix contains a series of 
four example cases illustrating the 
valuation and contribution provisions 
of the statute. 


Common Assumptions 

In each of the cases that follow, assume 
that D dies survived by a spouse S, two 
kids from a former marriage (C7 and C2), 
a brother X and X’s two kids (X71 and X2), 
and by a sister Y and Y’s two children 
(Y1 and Y2). Assume also that S has a 
child Jr. from a former marriage. Thus, 
the family picture looks as follows: 


D dies with a probate estate of 
$165,000, part of which consists of an 
antique gun collection worth $25,000, 
outstanding claims of $5,000, and as- 
sets in a revocable trust worth 
$400,000. In addition, D and Y hold title 
to stock worth $40,000 as joint tenants 
with right of survivorship and D and S 
hold title to land worth $40,000 as ten- 
ants by the entireties. D’s will leaves 
$20,000 to Jr. and the residue of the es- 


tate to the trust. At D’s death, the trust 
provides for a distribution of $15,000 
to X and the antique gun collection to 
Y. The residue of the trust is to be held 
in continuing trust for C1 and C2. 
Step 1: Determine the elective estate 
The first step in applying the statute 
is to determine the elective estate. On 
these facts the elective estate is 
$600,000, determined as follows: 


Gross | Claims 


PE 

1/2 stock 
1/2 land 20,000 
RIVT 400,000 


Elective estate 


165,000 
20,000 


(5,000) 


20,000 
20,000 
400,000 
600,000 


Step 2: Determine the elective share 
amount 

For a six-year marriage, S’ elective 
share is 20 percent of the elective es- 
tate or $120,000. 
Step 3: Subtract property passing to S 
to determine unsatisfied balance (USB) 

S’ elective share is satisfied first from 
the $20,000 of land passing toS by right 
of survivorship, leaving an unsatisfied 
balance of $100,000. 
Step 4: Satisfy the USB from the pro- 
bate estate and revocable trust 

After paying the claims and satisfy- 
ing the pecuniary bequest to Jr, the 
residue of D’s estate will equal 
$140,000. Included in this amount is the 
$25,000 gun collection. Viewing the will 
and trust as a common instrument, the 
unsatisfied balance of S’ elective share 
should be paid from the property in the 
estate other than the gun collection 
because the gun collection is left spe- 
cifically to Y in the trust. Accordingly, 
D’s personal representative withholds 
$100,000 of other property for distribu- 
tion to S. The balance of the residue 
($40,000, including the gun collection) 
will pour over into the trust. 


law practice? 


Do you need a special service for your 


Look through the Lawyers Services Pages in the back of 
this issue first. The advertisers there are experienced in helping 
lawyers do their work better. Give them a try first . . . and let 
them know you called because they advertise in the Journal. 


Reconciliation 


$120,000 
$100,000 from probat 
estate. 


Land worth $20,000 = 


20,000 | From cash legacy in D's 


will. 


15,000 | Distribution from trust. 


45,000} Stock and antique gun 
collection (latter from pro- 


bate estate via trust). 


Trust for 400,000 
C1/C2 


Residue of trust after re- 
ceipt of.pourover from 
will. 


Claimy 5,000 
$605,000 


Total 


72 THE FLORIDA BAR JOURNAL/JANUARY 1996 


Comments 

The result in Case 1 would be a little 
different if the gun collection had been 
worth $50,000 instead of $25,000. In 
that event, the residue of D’s probate 
estate (without regard to the gun col- 
lection) would only be worth $90,000. 
This is not enough to fund the full 
$100,000 unsatisfied balance of S’ elec- 
tive share. Nevertheless, the gun col- 
lection would be distributed to the trust. 
Although it is a residuary gift under the 
will, the gun collection is a specific gift 
under the trust. Viewing all gifts as if 
they came from a common instrument, 
as the statute requires, means that spe- 
cific gifts such as the gun collection 
should not be used to fund the elective 
share as long as there is sufficient prop- 
erty for that purpose in the residuary 
portions of either the probate estate or 
the trust. Accordingly, the correct result 
under these modified facts would be for 
the personal representative to distrib- 
ute the gun collection to the trust, with- 
hold for distribution to S the $90,000 
balance of the probate estate residuary, 
and seek contribution from the trust for 
the remaining $10,000 due S. 
Case 2 

D dies with a probate estate of 
$205,000, outstanding claims of $5,000, 
and a revocable trust worth $800,000. 
D’s will leaves all of his probate estate 
to the revocable trust. At D’s death, the 
trust splits into two shares: a credit 
shelter share of $600,000 that is held 
in a discretionary trust for S and D’s 
two kids, and a residuary share of 
$400,000 that is held in a marital trust. 
The trust provides that the income from 
the trust property is to be paid to S for 
life, with remainder at S’ death to C1 


: 

bet 

| 

| | 

x1 X2 C1 C2 r Y1 Y2 

Case 1 


and C2. The trustee has no authority 

to distribute principal to S. D and S 

have been married for 20 years. 

Step 1: Determine the elective estate 
This is $1 million, determined as fol- 

lows: 


Gross_ | Claims Net 
PE 205,000 | (5,000) } 200,000 
RIVT 800,000 800,000 
Elective estate 1,000,000 


Step 2: Determine the elective share 
amount 

This is $300,000 (30 percent of the 
elective estate). 
Step 3: Subtract property passing to S 
to determine unsatisfied balance (USB) 

S’ interest in the $400,000 marital 
trust is valued under the statute at 50 
percent of the value of the trust. This 
satisfies $200,000 of S’ elective share, 
leaving an unsatisfied balance of 
£100,000. 
Step 4: Satisfy the USB from the pro- 
bate estate and revocable trust 

The $100,000 unsatisfied balance will 
be withheld by D’s personal represen- 
tative and distributed toS. The reduced 
pourover of $100,000 will pass to the 
trust, where it will be charged to the 
property passing to the credit shelter 
trust. 


Case 3 

Same as Case 2 except the trustee of 
D’s marital trust had the power to dis- 
tribute to S “such principal as the 
trustee determined necessary for S’ 
health, support, and maintenance, tak- 
ing into account any other resources 
available to S for that purpose.” 
Analysis 

Under these additional facts, S would 
not make an election. S’ interest in the 
marital trust will be valued at 80 per- 
cent of the trust or $320,000. This is 
$20,000 more than the elective share 
amount. 


Case 4 

Same as Case 2 except D also owned 
a $200,000 term insurance policy with 
the marital trust named as beneficiary. 
Step 1: Determine the elective estate 

The elective estate in Case 4 is $1 
million, the same as in Case 2. The term 
insurance policy does not affect this be- 
cause it has no cash surrender value. 
Step 2: Determine the elective share 


amount 
This is $300,000 (30 percent of the 
elective estate). 
Step 3: Subtract property passing to S 
to determine unsatisfied balance (USB) 
S’ interest in the $600,000 marital 
trust is valued under the statute at 50 
percent of the value of the trust. This 
satisfies all $300,000 of S’ elective 
share. Accordingly, S would not make 
an elective share election. 


27 The intent is to give partial relief to those 
persons who may have transferred property 
in trust for a spouse in anticipation of the 
ability to use nonprobate transfers to avoid 
the spouse’s elective share at death. 

28 In the case of partial consideration, a pro 
rata share of the transfer would be excluded. 

29 Although the statute does not explicitly 
state that the consent must be an informed 
one, the committee believes the requirement 
is implicit. No consent is a true consent un- 
less it is informed. 

30 This can occur because the property in 
question is realty located in a community 
property state, or because the decedent and 
spouse lived in a community property state 
prior to moving to Florida. 

31 Fra. Stat. §732.219 (1993). 

32 If the spouse is entitled only to the use 
or possession of the property for life (i.e., a 
legal life estate), the spouse’s life interest is 
valued at one half of the value of the under- 
lying property. 

33 Elective share trusts, qualifying invasion 
powers, and qualifying power of appoint- 
ments are defined and discussed in “Trusts 
for the Spouse” in Part 1 of this article in 
the December 1995 issue. 

34 An example might be a trust where the 
spouse is entitled to income or an annuity 
for a term period. 

35 The reference to “unrelated person” en- 
sures that gift tax value will be made with- 
out regard to the special valuation rules 
found in Ch. 14 of the Internal Revenue 
Code. 

36 Prop. §732.207(2)(a). 

37 The latter are included only to the extent 
of the net cash surrender value. The middle 
class also includes property transferred by 
the decedent during life where the decedent 
had a continuing power to designate the re- 
cipient of the property. 

38 “Direct recipient” includes the decedent’s 
probate estate and any other person who 
acquires property from the decedent, by 
transfer, by right of survivorship, or by ben- 
eficiary designation under a governing in- 
strument. Where property is held in trust, 
the trustee is a direct recipient; the trust 
beneficiaries are not. 

39 This is determined within each of the fi- 
nal two classes through a two-step process. 
First the contribution amount for the entire 
class is determined by aggregating the elec- 
tive estate values of all property interests 
within the class. Then the result is appor- 
tioned among all direct recipients within the 
class. 

4 Prop. §732.208(1)(c). 

Prop. §732.208(2)(a). 


42 Who, of course, have the same option if 
their resultant liability exceeds the value of 
their property or the proceeds of its sale. 

43 Prop. §732.208(1). In at least two cases 
arising in other jurisdictions, courts have 
held that federal law relating to U.S. trea- 
sury bills and bonds may preempt state elec- 
tive share and other property laws. See Mat- 
ter of Scheiner, 141 Misc. 2d 1037, 535 
N.Y.S.2d 920 (Sup. Ct. 1988); Free v. Bland, 
369 U.S. 663 (1962). In such an event, the 
statute provides that a person who receives 
a payment, property, or other benefit is obli- 
gated to return it or is personally liable for 
its value to the person who would have been 
entitled to it but for the federal preemption. 
This rule does not apply to persons who re- 
ceived their payment, property, or other ben- 
efit for value. See Prop. §732.204. 

4 Prop. §732.214(1). 

45 No duty to bring an action to collect con- 
tribution exists until after the court enters 
the order of contribution. 
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TAX LAVWV NOTES 


Florida State Lottery Tax and 
Estate Planning Issues 


ince the establishment of the 

Florida Lottery many indi- 

viduals have, or will be, 

achieving their dream of fi- 
nancial success. Unfortunately, unlike 
the television and radio commercials 
where the winner is relaxing on a tropi- 
cal island or driving a new car, because 
of poor or no advice, many individuals 
may face tax problems or their children 
may be faced with estate taxes with no 
cash to pay the estate taxes. The pur- 
pose of this article is to alert attorneys 
of the state law of the lottery and in- 
come and estate tax consequences 
should you or your client win the lot- 
tery. For purposes of this article, the 
applicable lottery game to be discussed 
is the Florida Lotto.' 


Florida Law 

The Florida Lottery is governed by 
F‘S. Ch. 24 and the related administra- 
tive regulations.” A lottery winner must 
collect the award on or before the 180th 
day (not six months) after the applicable 
drawing,® complete winner game claim 
Form DOL 173-1, and present one form 
of picture identification with the 
winner’s name and signature or two 
forms of valid identification if a picture 
is not presented.‘ Only one person or 
entity may claim the prize. Informa- 
tion to claim a prize can be received 
from the Florida Lottery, Public Infor- 
mation, Capitol Complex, Tallahassee, 
Florida, 32399-4016 or by calling 1-800- 
752-9352 or 1-904-487-7732. If more 
than one name appears on the back of 
a ticket, then payment is paid to the 
first name.® 

If a trust, corporation, or other legal 


While it is every 
person’s dream to 
win the lottery, 
planning is usually 
the last thought on a 
winner’s mind 


by Linda S. Griffin and 
Richard V. Harrison 


entity name is named on the lottery 
ticket, then payment is made to the le- 
gal entity, but only after the lottery has 
received a copy of the organizational 
documents setting forth the names and 
Social Security numbers of all share- 
holders, partners, beneficiaries, or 
other persons ultimately entitled to re- 
ceive lottery winnings. The winner 
must also complete an affidavit and 
present the document at the Florida 
Department of Lottery.’ Except for the 
name and city of the winner’s residence, 
this information is confidential.* 
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If a claim is filed, then debts owed to 
the state will be collected from the win- 
nings. Such debts generally include, 
but are not limited to, judgments by the 
Florida Department of Revenue and 
child support payments.® The lottery 
can withhold the prize money from the 
claimant and transmit the money net 
of taxes to the Comptroller for pay- 
ment.’° 

The lottery has the discretion to pay 
a winner annuity payments over 20 
years rather than make a lump sum 
payment." However, this author knows 
of no instance of the lottery paying a 
lottery prize of over $1 million in a lump 
sum or over a period of less than 20 
years. While bills requiring lump sum 
payments have been introduced in the 
Florida Legislature, none have been 
enacted into law. Newspaper reports 
claim that lottery officials oppose the 
change, arguing that lump sum jack- 
pots would be smaller than the amounts 
that can now be paid by investing sums 
of money over the 20-year payout pe- 
riod." Other states that do offer lump 
sum payments indicate about 65 per- 
cent of elderly winners choose a lump 
sum, while a majority of younger win- 
ners are choosing installment pay- 
ments." 

England has recently established a 
weekly national lottery which also uses 
six out of six numbers from one to 49 at 
a cost of one pound (about $1.60) and 
provides the jackpot winner a single 
lump sum payment together with coun- 
seling for the management and invest- 
ment of the winnings." 

FS. §24.120 provides for the creation 
of an administrative trust fund in the 
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State Treasury. Monies available for 
payment of prizes on a deferred basis 
are invested by the State Board of Ad- 
ministration in accordance with the 
terms of an approved trust agreement. 
The first payment is made by check or 
by wiring funds to the winner’s bank 
account. The balance is then invested 
in U.S. Treasury “strips” with maturity 
dates ranging from one year later to 19 
years later. The Department of the 
Lottery turns this balance of the grand 
prize money over to the State Board of 
Administration, which makes the fu- 
ture payouts to the winner.” 


Income Tax Consequences 

All lottery winnings are income sub- 
ject to income tax.’® Under the Inter- 
nal Revenue Code," withholding is 
mandated at 28 percent."* 

As a taxpayer has no constructive 
receipt of winnings because no unre- 
stricted right exists until the ticket is 
validated and paid by the State Lottery 
Commission,"® winnings are taxable in 
the year received, not won. If a winner 
had the discretion to ask for and receive 
a lump sum, then the winner would be 
taxed on the entire amount in the first 
year even if the winner did not elect to 
receive the lump sum.” 

Most of the case law regarding the 
income tax consequences of lottery win- 
nings revolves around who owns the 
ticket and therefore who is taxable on 
those proceeds. Generally, the owner- 
ship of the ticket and the relationship 
with the lottery is one of contract?! and 
the individual or entity “holding” the 
ticket, i.e., having physical possession, 
is the one entitled to the money.” 

Ownership, however, can be deter- 
mined by an agreement between the 
parties prior to the winning number 
being announced. For example, in a 
Massachusetts case, Welford v. 
Nobrega, 586 N.E. 2d 970 (Mass. 
1992),* a dispute over ownership oc- 
curred between Welford and Nobrega, 
the joint owners of a ticket, and the 
former spouse of Nobrega. The former 
spouse argued that all of the winnings 
belonged to her former spouse, 
Nobrega. Welford, however, funded 
part of the purchase price and orally 
agreed with Nobrega to share equally 
any winnings.“ Welford, however, did 
not sign the ticket because of other fi- 
nancial problems. Like Florida, the 
Massachusetts Lottery allowed win- 
nings to only one person. Nobrega and 


Welford established a trust with them- 
selves as equal beneficiaries. The court 
found that Nobrega and Welford estab- 
lished themselves as co-owners prior to 
the purchase of the ticket. 

If a winner gifts prize monies away 
after receiving the winnings, then a gift 
tax may be payable under §2501 of the 
Code unless the gift tax annual exclu- 
sion or other exclusions should apply.” 
What may not be so clear is the situa- 
tion in Welford, when the ticket is later 
put into a trust or other entity. 

In Droge v. Commissioner, 35 B.T.A. 
829 (1937),* a husband and wife each 
bought two tickets in an Irish sweep- 
stakes and orally agreed that if any one 
ticket won, then the proceeds would be 
shared equally. When the husband re- 
ceived the proceeds, he immediately 
gave one half of the proceeds to his wife. 
The issue on the question was who 
bears the tax liability. The court, after 
questioning the husband and wife and 
finding them credible, found that one 
half of the proceeds were taxable to the 
wife and one half of the proceeds were 
taxable to the husband. Subsequent 
cases have confirmed the result that 
should there be evidence of joint own- 
ership prior to winning, then the income 
can be taxable in proportion to the own- 
ership.” 

The more evidence can be demon- 
strated that intent to have joint owner- 
ship existed prior to purchasing the 
ticket, the better the argument for joint 
ownership. One approach to resolve the 
ownership issue would be for the tax- 
payer to create a “stand-by” trust prior 
to purchasing a ticket to ensure proper 
tax treatment. The trustee of the trust 
would be the actual purchaser and 
signer of the ticket. 

Taxpayers have also attempted to 
avoid income taxes by assigning or sell- 
ing the lottery proceeds. It is well 
settled under Lucas v. Earl, 281 U.S. 
111 (1930), that an assignment of in- 
come is not valid to transfer taxability 
of income. Furthermore, under Florida 
law, the right to a prize “shall not be 
assignable.”* Winnings, however, can 
be paid “to a person designated pursu- 
ant to an appropriate judicial order.”” 
While no Florida cases on the assign- 
ment of lottery proceeds could be lo- 
cated by this author, other states have 
generally interpreted such assignment 
statutes strictly. For example, in Lotto 
Jackpot Won By Marianov, 625A.2d 637 
(Pa. 1993),* the Pennsylvania Supreme 


Court determined that although a “sale” 
of a remaining right in lottery proceeds 
was approved by a judicial order of a 
court, the judicial order was not an “ap- 
propriate judicial order” under the stat- 
ute.*! The court determined an “appro- 
priate judicial order” to be an order 
granted in another proceeding, such as 
a garnishment, attachment, execution 
or equitable distribution.” 

The same result has been found in 
an attempted assignment to a finance 
company® and an attempted exemption 
in a bankruptcy proceeding.* The re- 
sult in these cases and the statute ef- 
fectively prohibit present value sales.* 

Since the winner’s first payment may 
be made within 180 days of winning, 
and the lottery makes its annual pay- 
ments four times during a year, a 
bunching of income in the first year 
could occur. Care should therefore be 
taken as to when the first payment is 
received. 


Estate Tax Consequences 

Lottery proceeds are payable pursu- 
ant to a contract for a period of time 
(20 years), so the present value of the 
lottery proceeds®* is includable in a 
taxpayer’s estate under §2039 of the 
Code. The present value can be greater 
than the cash actually available in the 
estate to pay the estate taxes (and gen- 
eration-skipping taxes, if any). 

For example, assume a Florida resi- 
dent, Dolores, wins a $20 million Lotto 
Grand Prize which pays $1 million over 
20 years. After receiving the first 10 
years of payments, Dolores dies unmar- 
ried. The present value of the annuity 
payment of $1 million per year for 10 
years is includable in Dolores’ gross 
estate. The sole beneficiary and per- 
sonal representative of the estate is an 
adult child, Linda. 

When the present value of the annu- 
ity is added to Dolores’ other assets, an 
estate tax of $4,500 is due. The estate 
has $1 million liquid cash, which it pays 
to the Internal Revenue Service and the 
Florida Department of Revenue. Sec- 
tion 6161 of the Code provides that the 
Service can extend the time for payment 
of the balance of estate tax for reason- 
able cause. Reasonable cause can, for 
example, arise when a substantial part 
of an estate’s assets is composed of 
rights to receive payments in the future, 
and those assets provide insufficient 
present cash with which to pay the es- 
tate tax and the estate cannot borrow 
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against these assets, except on terms 
which would inflict loss upon the es- 
tate.*”7 Thus, an extension agreement 
is entered into between Linda, the Ser- 
vice, and the Florida Department of 
Revenue.* 

In the first year of the agreement, 
lottery proceeds of $1 million are pay- 
able to the estate. Assuming an effec- 
tive income tax rate of 40 percent, 
$400,000 is paid directly to the Service 
for income taxes, leaving a $600,000 
balance payable to the Service and 
Florida Department of Revenue. The 
amount of $350,000 is applied to the 
first year’s interest (10 percent rate), 
leaving $250,000 to reduce the unpaid 
balance of the estate tax from 
$3,500,000 to $3,250,000. 

This example demonstrates that by 
the end of the 10th year of the agree- 
ment, little or no money is left for the 
beneficiary. Any professional fees or 
administrative expenses are not in- 
cluded in this computation. Fortu- 
nately, planning can ameliorate this 
result. 

In a recent private letter ruling,*® the 
Service addressed several issues relat- 
ing to a trust created for a lottery. A 
husband and wife were joint owners of 
a winning lottery ticket paying an 
amount over 20 years. They created a 
trust of which they were the co-trust- 
ees and their separate revocable trusts 
were beneficiaries. As trustees, they 
were required to distribute one half of 
the lottery annuity payments to each 
of their revocable trusts. 

Each spouse’s revocable trust pro- 
vided that during each spouse’s lifetime, 
the income would be payable quarterly 
and the principal would be payable as 
needed. Upon the death of either 
spouse, and after payment of debts, ex- 
penses, and taxes, the deceased spouse’s 
trust provided that the balance would 
be held in trust with all income payable 
to the surviving spouse. The executor 
was given the power to make a QTIP 
election under §2056(b)(7) of the Code. 
The surviving spouse was also given a 
power to appoint the principal to 
decedent’s issue. All unappointed trust 
assets would be divided into generation- 
skipping exempt and nonexempt trusts. 

The Service determined that since 
each spouse could revoke 50 percent of 
the lottery trust, the lottery trust would 
be a grantor trust under §676 of the 
Code. Fifty percent of the income and 
deductions would be reportable to each 


taxpayer on their Form 1040. A Form 
1041 would not have to be filed. As a 
grantor trust, the trust would not be 
subject to income tax at the accelerated 
rates on trust taxable income (39.6 per- 
cent rate on amounts over $7,500). 

The Service confirmed that any lot- 
tery payments paid after death to the 
lottery trust would be income in respect 
of the decedent (IRD) under §691(a) of 
the Code. Therefore, under §1014(c) of 
the Code, the property’s basis would not 
be stepped up. Under §691(c) of the 
Code, the entity required to pay tax on 
the IRD could deduct a proportionate 
share of estate tax attributable to the 
IRD. The ruling further held that the 
payments received by the trust did not 
constitute a transfer within §691(a)(2) 
of the Code. 

The Service also confirmed that 
§2039 of the Code would govern the es- 
tate tax consequences. Therefore, the 
present value of the lottery payments 
would be valued under that section of 
the Code. 

In addition, the Service blessed the 
marital trust as a QTIP trust under 
§2056(b)(7)(C) of the Code because the 
surviving spouse had the right to re- 
ceive payments before his or her death. 
Further, because the lottery trust was 
required to distribute all income for any 
annual period to each spouse’s trust by 
the close of such period and each 
spouse’s trust was required to distrib- 
ute all of the income currently to the 
surviving spouse, the income was con- 
sidered to be payable annually to the 
surviving spouse for purposes of 
§2056(b)(7)(B)(ii) of the Code. There- 
fore, if a proper election was then made, 
a marital deduction would be allowed 
for all or such portion of the trust sub- 
ject to the election. 

Finally, the Service ruled that the for- 
mula allocating the generation-skip- 
ping transfer tax exemption would pro- 
vide for a trust with an inclusion ratio 
of zero, provided that the property dis- 
tributed was properly valued and dis- 
tributed, and did not exceed the avail- 
able exemption. The ruling also con- 
firmed that the executor could make a 
reverse QTIP election in order for the 
decedent spouse to utilize fully the $1 
million exemption. 

While this private letter ruling may 
be considered a “blueprint” for a win- 
ning married couple’s estate planning, 
other plans can be implemented to pro- 
vide for payment of estate taxes. A 
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trustee of an irrevocable trust could 
purchase life insurance to ameliorate 
the harsh tax consequences. A chari- 
table trust“! and/or other grantor an- 
nuity trusts” should also be considered. 

While it is every person’s dream to 
win the lottery, and as a practical mat- 
ter, planning is usually the last thought 
on a winner’s mind, the prudent win- 
ner will proceed directly to his or her 
tax advisor’s office prior to flying to 
Tallahassee. 
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ADMINISTRATIVE LAW 


The Treatment of Third Party Intervenors in 
Comprehensive Plan Compliance Agreement Cases 


he issue addressed by this 
article is what standard of 
persuasion must be met by 
third parties who intervene 
in not-in-compliance proceedings initi- 
ated by the Department of Community 
Affairs after the department and the af- 
fected local government settle their 
compliance issues through a remedial 
comprehensive plan amendment. 


Typical Settlement Process 
Under the Growth Management 
a “not-in-compliance” proceeding is one 
in which the department determines 
that a comprehensive plan or plan 
amendment is not consistent with the 
requirements of the act. The majority 
of these not-in-compliance cases have 
been resolved through negotiated 
settlement between the department 
and the local government. Prior to the 
statutory revisions in 1992, the settle- 
ment process generally followed a pat- 
tern: 
After the department and local government 
agreed on remedial amendments to correct 
the compliance issues, the department and 
local government jointly requested the Di- 
vision ofAdministrative Hearings (“DOAH”) 
to hold the not-in-compliance proceeding in 
abeyance while the local government 
adopted the agreed upon remedial amend- 
ments. Upon the successful adoption of the 
remedial amendments, the department re- 
viewed the amendments, and if the amend- 
ments were the same as those contemplated 
by the settlement negotiations, issued a no- 
tice of intent finding the amendments to be 
“in compliance.” The department and the 
local government then requested that DOAH 
enter an order ciosing the DOAH file and 
recommending that the Administration 
Commission, based on the adoption of the 
remedial amendments, find the plan or plan 
amendment “in compliance.” 


This pattern generally was used 
when there were only two parties to the 
comprehensive plan proceeding. Often- 
times, however, the not-in-compliance 


The 1995 revisions 
have, for 
the moment, 
clarified the status 
of third party 
intervenors in a 
not-in-compliance 
case 


by Michael P. Donaldson 
and David J. Russ 


case included third parties such as prop- 
erty owners, business organizations, 
pro-growth management groups, and 
interested citizens.” In most instances, 
the third party intervenors did not par- 
ticipate in the settlement agreement 
negotiations, or were not satisfied with 
the remedial amendments negotiated 
by the department and the local gov- 
ernment. 


Different Standards 
of Persuasion 

Once the department issued a new 
notice of intent determining the reme- 
dial amendments to be in compliance, 
the question became: What standard of 
persuasion should apply to any remain- 
ing issues raised by intervenors in the 
not-in-compliance proceeding? In re- 
solving this question, two schools of 
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thought evolved. 

The first school asserted that a local 
government which completes the settle- 
ment agreement process and adopts re- 
medial amendments, which are found 
to be in compliance, should be put in 
the same position as it would have been 
had its plan or plan amendment been 
initially found in compliance. Accord- 
ingly, any litigation subsequent to adop- 
tion of the remedial amendment would 
be governed by the more local-govern- 
ment-friendly, “fairly debatable” stan- 
dard.* The fairly debatable standard 
gives great deference to a local 
government’s decisions regarding the 
growth and development within its ju- 
risdictional boundaries. 

The other school asserted that since 
the local government’s plan or plan 
amendment was initially found to be 
not in compliance, any proceeding con- 
cerning the plan or plan amendment 
should be governed by the more third 
party, intervenor-friendly “preponder- 
ance of the evidence standard.” 


Which Standard Controls? 

The standard of persuasion which 
must be met by third party intervenors 
subsequent to a settlement agreement 
was first considered in Department of 
Community Affairs v. Hillsborough 
County, DOAH Case No. 89-5157 GM, 
Order on Status of Case (Aug. 27, 
1990).° In Hillsborough County, the de- 
partment initially found the county’s 
plan to be not in compliance, and sev- 
eral affected parties moved to intervene 
in the not-in-compliance proceeding. 
The department and the county then 
successfully completed the settlement 
agreement process which culminated in 
the department finding the county’s re- 
medial amendments to be in compliance, 
after which the department and the 
county filed with DOAH a motion to 


as 


dismiss the not-in-compliance proceed- 
ing. In filing the motion, the depart- 
ment and the county asserted that any 
affected party, including those third 
party intervenors in the existing not- 
in-compliance proceeding, must chal- 
lenge the remedial amendment notice 
of intent in order to maintain their abil- 
ity to further challenge the plan or re- 
medial amendment. Under this proce- 
dure, the more local-government- 
friendly, fairly debatable standard 
would have applied. 

Despite recognizing the deference af- 
forded local governments, the hearing 
officer denied the department’s and 
county’s motion to dismiss.® The hear- 
ing officer concluded that while the de- 
partment and county could indeed re- 
solve their compliance issues through 
a settlement agreement process, such 
a resolution had no effect on a third 
party intervenor that had perfected its 
standing in the not-in-compliance pro- 
ceeding. The hearing officer ruled that 
the third party intervenors had only to 
meet the preponderance standard of 
persuasion in the remaining compliance 
proceeding. 

The holding in the Hillsborough 
County case did not resolve the stan- 
dard of persuasion issue. Under the 
hearing officer’s rationale, if nonset- 
tling third party intervenors were in- 
volved, a local government which in 
good faith worked to resolve compliance 
issues with the department would be 
in no better position, at least in terms 
of the applicable standard of persua- 
sion, than it would have been if it re- 
frained from resolving the issues by 
settlement. In addition, by essentially 
merging a not-in-compliance proceed- 
ing with an in-compliance proceeding, 
separate agencies—either the depart- 
ment or the Administration Commis- 
sion—could have final order authority.’ 
Although the settlement agreement 
process was recognized by all involved 
as useful, its implementation was prob- 
lematic. 


“As to the Department”: 
1992 Legislative Revisions 

In 1992, the legislature made an ini- 
tial attempt to resolve the standard of 
persuasion issue by amending FS. 
§163.3184 to include §163.3184(16). 
New FS. §163.3184(16)(f) specifically 
provided that, if the local government 
adopted a comprehensive plan amend- 
ment pursuant to a compliance agree- 


ment and a cumulative notice of intent 
to find the plan amendment in compli- 
ance was issued, the department would 
forward the notice of intent to DOAH 
and the not-in-compliance proceeding 
would be dismissed “as to the depart- 
ment.” A confusing aspect of the 1992 
statutory change was: What did dis- 
missed “as to the department” actually 
mean? 

The department interpreted the lan- 
guage to mean that once a cumulative 
notice of intent was issued which found 
the original plan or plan amendment 
and the remedial amendment to be in 
compliance, the not-in-compliance pro- 
ceeding must be dismissed in its en- 
tirety and any affected party who 
wished either to challenge the remedial 
amendment or to continue a challenge 
to the original plan or plan amendment 
must perfect its party status by chal- 
lenging the cumulative notice of intent.® 
Accordingly, the department, in several 
compliance cases, filed motions to dis- 
miss consistent with this position. 

The DOAH hearing officers’ rulings 
on the department’s motions took three 
approaches. In Department of Commu- 
nity Affairs v. DeSoto County, DOAH 
Case No. 91-6039 GM (Dec. 14, 1992), 
the hearing officer concurred with the 
department’s position and dismissed 
the not-in-compliance proceeding in its 
entirety.® The hearing officer in Depart- 
ment of Community Affairs v. Lake 
County, DOAH Case No. 91-5960 (Aug. 
11, 1994), followed the DeSoto County 
approach, but further found that the 
cumulative notice of intent addressing 
both the original plan or plan amend- 
ment and remedial amendments must 
be deemed to supersede the original 
not-in-compliance notice of intent. Ac- 
cordingly, any further challengers, in- 
cluding those challengers remaining in 
the not-in-compliance proceeding, must 
file a petition to challenge the cumula- 
tive notice of intent.!° These hearing 
officers imposed the fairly debatable 
standard in the remaining cumulative 
notice proceeding. 

Other hearing officers continued to 
follow the Hillsborough County ap- 
proach and hold that the issuance of a 
cumulative notice of intent had no ef- 
fect on third party intervenors." In one 
case, the hearing officer went so far as 
to dismiss the department from the pro- 
ceeding.’ Third party intervenors in 
these proceedings were allowed to carry 
over their not-in-compliance issues into 


the remedial plan amendment proceed- 
ing without the necessity of filing addi- 
tional pleadings. The standard imposed 
on third party intervenors in those 
cases was the preponderance standard. 

The third approach was a modifica- 
tion of the Hillsborough County ap- 
proach which required third party in- 
tervenors to revise, amend, or further 
update their petitions filed in the not- 
in-compliance case to reflect any 
changes warranted by the adoption of 
the remedial amendments." 

The department’s final orders ad- 
dressing this issue, without exception, 
followed the DeSoto County approach."* 
In addition, the department amended 
its administrative rules to reflect the 
DeSoto County approach.” The final 
orders issued by the Administration 
Commission which addressed the issue 
varied, however. The commission ini- 
tially entered a final order adopting the 
Hillsborough County approach.'* Then, 
several weeks later, the commission 
entered another final order which 
adopted the DeSoto County approach.” 
Thus, the 1992 statutory revision did 
little to resolve the standard of persua- 
sion issue after the issuance of a reme- 
dial amendment notice of intent. 


1995 Legislative Revision 

The legislature again attempted to 
clarify the issue during the 1995 ses- 
sion by revising FS. §163.3184(16)(f).° 
The revised statutory language at FS. 
§163.3184(16)(f)(1) provides that when 
the department enters a remedial 
amendment notice of intent, the DOAH 
hearing officer initially “shall realign 
the parties to reflect their new positions 
in the litigation.” 

The revised statutory language at 
§163.3184(16)(f)(1) further provides 
that parties to the original not-in-com- 
pliance proceeding, at the time of re- 
alignment, may continue as parties 
without being required to file additional 
pleadings. These parties are, however, 
provided with an opportunity to amend 
their pleadings to raise any new chal- 
lenge to the remedial amendment which 
is the subject of the cumulative notice 
of intent. Additionally, the law makes 
clear that affected persons not a party 
to the not-in-compliance proceeding 
may only challenge the remedial plan 
amendment. The new statutory lan- 
guage specifically provides that the new 
remedial amendment proceeding, in- 
cluding issues exclusively raised by the 
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third party intervenors in the not-in- 
compliance proceeding, will be governed 
by the fairly debatable standard. 

The statutory revision goes on to pro- 
vide at §163.3184(16)(f)(2) that parties 
to the original not-in-compliance pro- 
ceeding, in addition to issues they ex- 
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clusively raised, may also carry forward 
in the cumulative notice proceeding any 
issues raised by the department which 
have not been “resolved,” by the com- 
pliance agreement remedial amend- 
ments. To the extent there are depart- 
ment issues which are not “resolved,” 
that portion of the cumulative notice 
proceeding will be governed by the pre- 
ponderance of the evidence standard. 


“Resolved” Still Unresolved 

The latest statutory revision clarifies 
the standard of persuasion applicable 
to third party intervenors in compliance 
proceedings after the issuance of a cu- 
mulative notice of intent by the depart- 
ment. Clearly, any compliance issues 
exclusively raised by third party inter- 
venors which they wish to maintain, 
concerning the original plan, plan 
amendment, or the remedial amend- 
ment, will be governed by the fairly 
debatable standard. The new statutory 
language at §163.3184(16)(f)(2), how- 
ever, in terms of the applicable standard 
of persuasion, leaves unanswered one 
puzzling question: What does it mean 
for an issue to be “unresolved” by the 
compliance agreement amendment? 

The answer to this question could be 
as far-ranging as the answer to the 
meaning of “as to the department” dis- 
cussed earlier. “Resolved” could simply 
mean that the issues raised by the de- 
partment have been addressed by the 
compliance agreement remedial amend- 
ment. Another conceivable mean- 
ing for “resolved” could require the 
hearing officer to do a more substan- 
tive review of the remedial amendmert 
to determine if, in fact, the department’s 
issues have actually been not only ad- 
dressed, but also corrected by the re- 
medial amendment. 

Although the meaning of “resolved” 
has yet to be considered, the authors 
believe that “resolved” must be limited 
to an inquiry by a hearing officer of 
whether the department’s issues have 
been addressed by the compliance 
agreement amendments. This interpre- 
tation would be more consistent with 
the single standard of persuasion estab- 
lished in §163.3184(16)(f)(1), as well as 
the legislative intent of streamlining 
and clarifying the compliance agree- 
ment process. In addition, a more sub- 
stantive review could conceivably be- 
come a mini-compliance review which 
the legislature clearly did not envision. 
In any event, as a practice tip, the au- 
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thors suggest that parties in cumula- 
tive notice of intent proceedings present 
the issue of what remains “unresolved” 
to the hearing officer for resolution at 
an early stage in the prehearing pro- 
cess. By determining the issue early, all 
parties will be apprised of the applicable 
standard of persuasion and be better 
able to prepare for formal hearing. 


Conclusion 

Notwithstanding the potential prob- 
lems caused by the use of the word “re- 
solved,” the 1995 legislative revisions 
have, for the moment, clarified the sta- 
tus of third party intervenors in a not- 
in-compliance case who wish to carry 
forward their issues subsequent to the 
issuance of a cumulative notice of in- 
tent. The standard of persuasion appli- 
cable to those third party intervenors, 
but for the unresolved department is- 
sues, shall be the fairly debatable 
standard.Q 


1 The Local Government Comprehensive 
Planning and Land Development Regulation 
Act, Fia. Stat. Ch. 163, Part II, §163.3164- 
163.3223 (1994), as amended by (Fla. Laws 
ch. 95-274). Hereinafter referred to as the 
Growth Management Act or act. 

2 Fra. Strat. §163.3184(1)(a) defines “af- 
fected persons” to include persons owning 
property, residing, or owning or operating a 
business within the boundaries of the local 
government whose plan is the subject of the 
review. The definition also includes adjoin- 
ing local governments. In addition to fitting 
into one of these categories, an affected per- 
son must submit oral or written comments 
during the plan review and adoption pro- 
ceeding. 

3 Pursuant to Fia. Star. §163.3184(9) in an 
“in compliance” proceeding, the local 
government’s determination that the com- 
prehensive plan or plan amendment shall 
be determined in compliance if the local 
government's determination of compliance 
is fairly debatable. A determination is fairly 
debatable if reasonable persons could differ 
as to its propriety. B & H Travel Corpora- 
tion v. Department of Community Affairs, 
602 So. 2d 1362, 1365 (Fla. 1st D.C.A. 1992). 

4 Pursuant to Fua. Star. §163.3184(10) the 
local government’s determination shall be 
sustained, unless it is shown by a prepon- 
derance of the evidence that the comprehen- 
sive plan or plan amendment is not in com- 
pliance. 

5 Final Order No. AC-93-087 (Fla. Admin. 
Comm. Dec. 16, 1993), approving recom- 
mended order, DOAH Case Nos. 89-5157 and 
90-6639 GM (DOAH Dec. 8, 1992). 


a 


8 See Department of Community Affairs v. 
Hillsborough County, DOAH Case No. 89- 
5157 GM, Order on Status of Case, Aug. 27, 
1990. This order was entered prior to the 
1992 statutory revision discussed later in 
this article and, therefore, the provisions 
were not applicable in the proceeding. The 
hearing officer, nonetheless, as dicta in the 
recommended order, addressed the issue in 
light of the statutory revision. 


7 Pursuant to Fia. Stat. §163.3184(9)(a) 
the hearing officer in an in-compliance pro- 
ceeding must submit a recommended order 
to the department for entry of a final order. 
If the department finds the plan or plan 
amendment to be not in compliance, the de- 
partment transmits the recommended order 
to the Administration Commission which 
enters a final order. On the other hand, FLa. 
Stat. §163.3184(10)(b) provides that in a not- 
in-compliance proceeding, the hearing officer 
shall submit a recommended order to the 


Administration Commission for entry of a 
final order. 


® The department articulated this position 
in a Response to Hearing Officer’s Order to 
Show Cause. Department of Community Af- 
fairs v. DeSoto County, DOAH Case No. 91- 
6039 GM (Dec. 14, 1992). The department 
based this position on: 1) the overall intent, 
purpose and goal of the act, which is that all 
local governments adopt plans which are “in 


compliance,” 2) the clear deference that the 
act as a whole grants local governments in 
adopting comprehensive plans, and 3) the 
clear streamlining intent of the settlement 
agreement process provided by the new 
statutory language. 

® See Recommended Order of Dismissal, 
Department of Community Affairs v. DeSoto 
County. DOAH Case No. 91-6039. The hear- 
ing officer reasoned that to maintain the 
integrity of the compliance agreement pro- 
cess, the original not-in-compliance proceed- 
ing, in light of the issuance of a cumulative 
notice of intent, must be dismissed as to all 
issues, not simply those raised by the depart- 
ment. 

10 See Recommended Order, Department of 
Community Affairs v. Lake County, DOAH 
Case No. 91-5960 (Aug. 11, 1994). 

11 See Recommended Order, Department of 
Community Affairs v. Hillsborough County, 
DOAH Case Nos. 89-5157 GM and 90-6639 
GM (Dec. 8, 1992) (dicta), Department of 
Community Affairs v. Santa Rosa County, 
DOAH Case Nos. 90-7706 GM and 93-4980 
GM (July 18, 1994). 

12 See Order, Department of Community 
Affairs v. City of Key West, DOAH Case Nos. 
92-0515 GM, 93-5912 GM, 93-6448 GM. 
Ironically, in this case, the department, in 
order to maintain party status in the pro- 
ceeding, was required to file a petition to 
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13 See Order, Department of Community 
Affairs v. Duval County (Jacksonville), 
DOAH Case No. 90-7496 GM (April 2, 1993); 
Order, Department of Community Affairs v. 
Lake County, DOAH Case Nos. 91-5960 GM, 
91-7586 RGM, Department of Community 
Affairs v. Alachua County, Case Nos. 91-7853 
GM, 93-2232 GM (June 24, 1993). 

14 See Department of Community Affairs v. 
Duval County (Jacksonville), Final Order 
No. DCA 94-258-FOF-CP (Department of 
Community Affairs, Feb. 24, 1994); see also 
Department of Community Affairs v. Santa 
Rosa County, Final Order No. DCA 94-353- 
FOF-CP (Department of Community Affairs, 
Aug. 17, 1994); Department of Community 
Affairs v. Lake County, Final Order No. DCA 
94-367-FOF-CP (Department of Community 
Affairs, Sept. 8, 1994). 

8 See F.A.C. Rule 9J-11.0132(3). 

16 Department of Community Affairs v. 
Hillsborough County, Final Order No. AC- 
93-087 (Fla. Admin. Comm. Dec. 8, 1992). 

17 See Department of Community Affairs v. 
DeSoto County, Final Order No. AC-94-009 
(Fla. Admin. Comm. Jan. 31, 1994) approv- 
ing Recommended Order of Dismissal, 
DOAH Case No. 91-6039 (DOAH Jan. 13, 
1993). 

18 CS/HB 1659, Fla. Laws Ch. 95-322, §2, 
effective June 14, 1995. 
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ELDER LAVV 


If I Call 911, Is My Living Will Any Good? 
The Living Will v. the DNRO 


Prologue 


Scene 1—Neighbor’s Home 
Excited 
Neighbor 
911 
Neighbor 


Is this 911 emergency? 
Yes 


Please send help to my neigh- 
bor. She is on the floor in her 
kitchen! 


911 It’s on the way! 


Scene 2—Patient’s Kitchen 
Neighbor Here she is, Mr. Paramedic! 
She has a living will. Don’t 
help her. Leave her alone. She 
doesn’t want any help. She has 
a living will! 

Does she have a prehospital 
DNRO? 


What difference does it make? 
I’m sorry. The law requires me 
to give her emergency treat- 
ment unless she has a valid 
DNRO. 

What is a DNRO? 

It is a prehospital “do not re- 
suscitate order.” If she does 
not have one, I must take her 
to the hospital. 

But what about her living will? 
I cannot honor the living will 
if you call 911. 


his scene takes place many 

times throughout Florida. 

People think that if a person 

has a living will, everyone 
must comply with it. This belief is in- 
correct! 


Defining the Living 
Will and the DNRO 

In Florida, both the living will and 
the prehospital “do not resuscitate or- 
der” (DNRO) are defined as advance di- 
rectives under FS. §765.101(1). An ad- 
vance directive is defined as a witnessed 
written document or an oral statement 


The living will 
and the 
prehospital DNRO 
serve different 
functions that 
are not 
interchangeable 


by Raymond L. Parri 


which contains instructions from the 
principal or an expression of the 
principal’s desires concerning the 
principal’s health care. Included are a 
designation of health care surrogate 
under F.S. §765.201-205 (Florida 
Health Care Surrogate Act), a living will 
under FS. §765.301-310 (Life Prolong- 
ing Procedure Act of Florida), and a 
DNRO under §401.45(3)(a) and 
§765.101(1). The DNRO, however, is a 
creature of the F.A.C. Rule 10-D66.325. 
This rule was originally issued on No- 
vember 11, 1993, and has been revised 
effective March 19, 1995. 

This article will not deal with policy, 
philosophy, religious issues, or conflicts 
relating to living wills or DNROs. It will 
be confined to comparing the procedural 
and substantive differences between 
them as well as the practical use of 
these similar but different advance di- 
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rectives. It will also clarify when they 
can or cannot be used. 

A living will is a declaration direct- 
ing the providing, withholding, or with- 
drawal of life-prolonging procedures in 
the event an individual suffers from a 
terminal condition. F.S. §765. ADNRO 
is a Florida Department of Health, Re- 
habilitative Services document, HRS 
Form 1896. It authorizes the withhold- 
ing or withdrawing of life-prolonging 
techniques by emergency medical ser- 
vices (EMS) personnel, medical techni- 
cians, and paramedics. F.A.C. Rule 10D- 
66.325(3)(a). The DNRO is printed on 
yellow paper and has a rectangular- 
shaped box displayed across the top. A 
“stop sign” appears in the upper left- 
hand corner of the box opposite the 
words “DO NOT RESUSCITATE.” A 
place for an effective date is located in 
the upper right-hand corner of the form. 
FA.C. Rule. 10D-365(3)(b). Also avail- 
able is a special bracelet to alert EMS 
personnel of the existence of a DNRO. 
Under the prior rule, the bracelet itself 
was treated as a DNRO. Under the cur- 
rent rule, it is no longer a DNRO. 

A “life-prolonging procedure” is de- 
fined as any procedure, treatment or 
intervention which: 

1) Utilizes mechanical or other arti- 
ficial means to sustain, restore, or sup- 
plant a spontaneous vital function; 

2) When applied to a patient in a ter- 
minal condition serves only to prolong 
the process of dying; and 

3) Does not include the administra- 
tion of medication or the performance 
of medical procedures when the medi- 
cation or procedure is necessary to pro- 
vide comfort, care, or alleviate pain. 
FS. §765.101(9). 

A “terminal condition” is defined as 
a condition caused by injury, disease, 
or illness from which there is no rea- 
sonable probability of recovery, and: 


4 

Neighbor 

Paramedic 

Paramedic 

2, 

Neighbor 
Paramedic 


1) Without treatment can be ex- 
pected to cause death, or 

2) Has resulted in a persistent veg- 
etative state characterized by a perma- 
nent and irreversible condition of un- 
consciousness in which there is: 

a) the absence of voluntary action or 
cognitive behavior of any kind, and 

b) an inability to communicate or 
interact purposefully with the environ- 
ment. 
FS. §765.101(15). 

Any “competent person” can establish 
a living will, but only a “patient” can 
establish a DNRO. In addition, two 
physicians must determine that the 
patient has a terminal condition for a 
DNRO. It is obvious, therefore, that a 
“healthy person” cannot obtain a DNRO 
as they are meant to be used only for a 
“patient” having a terminal condition. 


Procedures for Making 
a Living Will or DNRO 

Any competent adult can make a liv- 
ing will. If a written document is used, 
it must be signed by the principal in the 
presence of two subscribing witnesses; 
notarization is not required. A witness 
cannot be the principal’s spouse or blood 
relative. If the principal is unable to 
sign, one of the subscribing witnesses 
may subscribe the principal’s signature 
in the principal’s presence and at the 
principal’s direction. F.S. §765.302(1). 
The living will only establishes a debat- 
able presumption of clear and convinc- 
ing evidence of the principal’s wishes. 
FS. §765.302(3). 

Contrary to the ease of establishing 
a living will, obtaining a prehospital 
DNRO is more complicated. The DNRO 
must first of all be an HRS Form 1896. 
At this time, either the October 1993 
or the October 1994 edition will be ac- 
ceptable. The October 93 edition was 
the first one to be used under the origi- 
nal rule. The October 94 version is a 
result of the revised rule. 

The prehospital DNRO identifies the 
patient and declares the patient’s 
wishes that resuscitation efforts not be 
initiated if the patient suffers respira- 
tory or cardiac arrest. It must state that 
the patient has a terminal condition as 
determined by the attending physician 
in consultation with a second physician, 
both of whom must be licensed in 
Florida. The DNRO must be signed by 
the patient’s attending physician and 
have an effective date. F.A.C. Rule 10D- 
66.325(3)(b) and (d). 


The DNRO must also be signed by the 
patient. However, if the patient is not 
competent, the DNRO must be signed 
by the patient’s surrogate under a 
health care designation, a court-ap- 
pointed legal guardian of the person, or 
by a proxy. The proxy’s signature must 
be made in the presence of two subscrib- 
ing witnesses who also must sign the 
HRS Form 1896. Before signing the 
DNRO, the surrogate, guardian, or 
proxy must be satisfied that: 

1) The patient does not have a rea- 
sonable probability of recovering com- 
pletely so that this decision could be 
made directly by the patient, and 

2) The patient would have made a 
similar decision not to be resuscitated 
under the circumstances. F.A.C. Rule 
10D.66.325(3)(c)(2). 

The rule appears to authorize two 
DNROs: One prepared by the patient’s 
attending physician and the patient, 
the prehospital DNRO; the other one 
prepared by a health care facility (i.e., 
nursing homes), the facility DNRO. The 
facility DNRO applies in a situation 
where a patient needs emergency care 
at a facility and “911” is called. In or- 
der for the facility DNRO to be honored 
by EMS personnel, it must: 

1) State that it is a DNRO and pro- 
vide instructions that the patient is not 
to be resuscitated in the event of car- 
diac or respiratory arrest; 

2) Have an effective date prior to the 
date assistance is requested; 

3) Include the patient’s full legal 
name typed or printed; 

4) Be signed by the patient’s attend- 
ing physician and include the 
physician’s medical license number, 
telephone number, and date completed; 

5) Be signed and dated by the patient 
if competent, or if the patient is not com- 
petent, by the patient’s health care sur- 
rogate, legal guardian, or proxy if any; 
and 

6) Be signed and dated by at least 
two witnesses. F.A.C. Rule 10D- 
66.325(3)(d). 

When an EMS provider responds to 
an emergency call and a DNRO is pro- 
duced, the EMS provider must honor 
the DNRO if it meets the requirements 
of F.A.C. Rule 10D-66.325. If a patient 
wears a DNRO bracelet, it only indi- 
cates the existence of a DNRO; the HRS 
Form 1896 must still be produced. The 
EMS provider is required to examine 
the DNRO document to determine if it 
is valid. If the EMS provider determines 


that a DNRO is valid, whether or not 
there is a bracelet, the patient’s iden- 
tity must also be determined by a 
driver’s license, other photo identifica- 
tion, or from a witness in the presence 
of the patient. The EMS provider must 
honor the DNRO unless they have re- 
ceived notice that the DNRO has been 
revoked pursuant to FS. §765.104 and 
FA.C. Rule 10D-66.325(12). 

After responding to a call for assis- 
tance, the EMS provider must: 

1) Make a written record; 

2) Not initiate CPR, but provide com- 
forting, pain relievers, and other medi- 
cally indicated care, short of resuscita- 
tive measures; 

3) Be sure that the original or a copy 
of the prehospital DNRO accompanies 
the live patient. F.A.C. Rule 10- 
D.325(5)(a). 

EMS personnel must have written 
EMS and dispatch protocols providing 
a standard, straightforward course of 
action when responding to assist a pa- 
tient with a prehospital DNRO. The 
EMS dispatcher personnel must inform 
responding EMS personnel of a 
prehospital DNRO if they have this in- 
formation. F.A.C. Rule 10D-66.325(7). 
If the EMS personnel receives an in- 
valid prehospital DNRO, or if there is 
none, they must initiate CPR and other 
standard life-saving procedures. F.A.C. 
Rule 10D-66.325(5)(b). 


How the Documents Are Used 

The living will is meant to be used by 
health care providers and facilities. A 
health care provider is a licensed indi- 
vidual who administers health care. 
FS. §765.101(8). A health care facility 
is a hospital, nursing home, hospice, 
home health agency, or health mainte- 
nance organization licensed in the State 
of Florida. F.S. §765.101(7). A health 
care facility can act upon a living will 
even if no surrogate or proxy can be 
found or as directed by the principal in 
the living will. FS. §765.304(1). 

A health care provider or facility is 
not required to comply with a living will 
if it is contrary to the provider’s moral 
or ethical beliefs concerning life-pro- 
longing procedures. This requirement 
applies if the patient is not in an emer- 
gency condition and has received writ- 
ten information informing the patient 
of the policies of the health care pro- 
vider or facility regarding such moral 
and ethical beliefs. F.S. §765.308(1). 

On one hand, FS. §401.45 is permis- 
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sive as to complying with a DNRO. On 
the other hand, F.A.C. Rule 10D- 
66.375(4) apparently makes it manda- 
tory for EMS personnel and volunteers 
to honor a DNRO when responding to a 
call for assistance if provided either 
with a copy of HRS Form 1896 executed 
as required by F.A.C. Rule 10D- 
66.325(3) or a facility DNRO if it meets 
the requirements of F.A.C. Rule 10D- 
66.325(4). 


Location of the Documents 

The question is often asked, “Where 
should I keep these documents?” The 
answer is critical. For one thing, they 
should not be kept in a safe deposit box. 
“Well then, where should they be kept?” 

As to the living will, the question is 
not “Where should it be kept?” but “To 
whom should it be given?” Based upon 
this author’s experience, copies should 
be given to the principal’s health care 
providers, as well as to any health care 
facility where the principal expects to 
receive health care. A copy should be 
given to the principal’s minister, priest, 
or rabbi if the principal believes it is 
important to do so. In addition, a copy 
should be given to the principal’s health 
care surrogates designated in the liv- 
ing will document. Most important, a 
copy should accompany the principal if 
taken to any health care facility. 

When discussing a DNRO, location is 
most important. In the residence, the 
original DNRO should be located at one 
of these places so that the EMS person- 
nel will notice it: placed on the patient’s 
bedside table; taped to the headboard 
of the patient’s bed, on the back of the 
patient’s bedroom door, or the outside 
of the refrigerator door in the kitchen. 
If outside the residence, the original 
DNRO should accompany the patient. 
A copy should also be made available 
to the EMS personnel when the patient 
is being transported from home to a 
health care facility. The attending phy- 
sician should also have a copy as well 
as any other health care provider. F.A.C. 
Rule 10D-66.325(5)(c). 


Revocation of the 
Living Will or DNRO 

Both the living will and the DNRO 
are revocable at any time by the princi- 
pal or the patient. The revocation pro- 
cess is similar for each. For the living 
will, revocation can be accomplished by 
means of: 

1) Asigned, dated writing; 


In the residence, 
the original DNRO 
should be located 
so that the EMS 
personnel will 
notice it.... The 
attending physician 
should also have 
copy 


2) The physical cancellation or de- 
struction of the document by the prin- 
cipal or by another in the principal’s 
presence and at the principal’s direc- 
tion; 

3) An oral expression of intent to re- 
voke; or 

4) A subsequently executed living 
will that is materially different from one 
previously executed. F.'S. §765.104. 

The dissolution or annulment of a 
marriage of the principal will revoke the 
designation of the principal’s former 
spouse as a surrogate, unless otherwise 
provided in the living will or in the or- 
der of dissolution or annulment of mar- 
riage. A revocation will be effective 
when it is communicated to the surro- 
gate, health care provider, or health 
care facility. However, no civil or crimi- 
nal penalty will be imposed on any per- 
son for failing to act upon a result un- 
less that person had actual knowledge 
of the revocation. F.S. §765.104. 

A prehospital DNRO may be revoked 
at any time by the patient or the desig- 
nated health care surrogate as set forth 
in FS. §765.104. It can also be revoked 
in writing, by physical cancellation, 
destruction of the DNRO Form (HRS 
1896), or by orally expressing a con- 
scious intent, for example, by request- 
ing resuscitation measures be initiated. 
FA.C. Rule 10D-66.325(8). 


Summary 

The living will and the prehospital 
DNRO serve different functions that 
are not interchangeable. The living will 
can be established by a competent per- 
son and is used by health care provid- 
ers and facilities. The DNRO is issued 
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for a patient with a terminal condition 
and is used by EMS personnel. 


Epilogue 
Scene III—Neighbor’s Home 
Excited 
Neighbor 
911 
Neighbor 


Is this 911 emergency? 
Yes. 


Please send help to my neigh- 
bor. She is on the floor in her 
kitchen! 


It’s on the way! 
Scene IV—Patient’s Kitchen 


Neighbor 


911 


Here she is, Mr. Paramedic! 
She has a living will. Don’t 
help her. Leave her alone. She 
doesn’t want any help. She has 
a living will! 

Does she have a prehospital 
DNRO? 


She does. It is taped to the re- 
frigerator. 


I have it. We will honor it and 
not resuscitate her. 

The DNRO Form 1896 can be ob- 
tained from Suzy Davis, senior human 
services program specialist, Emergency 
Medical Services, State of Florida De- 
partment of Health and Rehabilitative 
Services, 2002 Old St. Augustine Road, 
Tallahassee 32301, 904/487-1911.0 


AUTHOR 


Paramedic 


Neighbor 


Paramedic 


Raymond L. Parri’s practice includes 
elder law, Medicaid eligibility plan- 
ning and applicaiions, personal in- 
jury settlement trusts, Medicare ap- 
peals, wills, trusts, estate planning, 
estate and trust administration, 
guardianship, and tax-exempt enti- 
ties. He graduated from Brooklyn 
College, cum laude, attended New 
York University Graduate School, 
and received his J.D. from Brooklyn 
Law School. Mr. Parri has offices in 
Clearwater and Port Richey. 

This column is submitted on be- 
half of the Elder Law Section, Phillip 
A. Baumann, 
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Effective Date: 


DO NOT RESUSCITATE 


Florida 
Prehospital Do Not Resuscitate Order (DNRO) 


Patient's Full Legal Name 


(Please Print or Type) 
ATTENDING PHYSICIAN’S ORDER 


|, the undersigned, a physician licensed pursuant to Chapter 458 or 459, Florida Statutes (F.S.), having received 
consultation with a second physician licensed pursuant to Chapter 458 or 459, F.S., per section 765.306, F.S., state 
that | am the attending physician of the patient named above. | have documented in the patient’s medical record that 
the patient has a terminal condition, and that: (must check 1 or 2) 


Q 1. The patient is CAPABLE of making an informed decision and consent about providing, withholding or 
withdrawing a specific medical treatment or course of treatment (Signature of patient is required in Box A, reverse 
side). 


Q 2. The patient is INCAPABLE of making an informed decision and consent about providing, withholding 
or withdrawing a specific medical treatment because the patient is unable to understand the nature, extent or probable 
consequences of the proposed medical decision, or to make a rational evaluation of the risks and benefits of alterna- 
tives to that decision. | have made this determination after consultation with a second physician licensed under Chap- 
ter 458 or 459, F.S. 


If box 2 above is checked, (patient is INCAPABLE of making an informed decision), either 1, 2, or 3 below must be 
checked: 


Q 1. The patient has executed a written advance directive which directs that life-prolonging procedures be 
withheld or withdrawn (Signature of surrogate or proxy or guardian is required in Box B, reverse side and a copy of the 
advance directive must be attached). 


Q 2. The patient has executed a written advance directive which appoints a health care surrogate pursuant 
to Chapter 765, F.S., to make health care decisions on behalf of the patient and provides that surrogate with authority 
to direct that life-prolonging procedures be withheld or withdrawn (Signature of the appointed surrogate is required in 
Box B, reverse side and a copy of the advance directive must be attached). 


Q 3. The patient has NOT executed a written advance directive (living will, designation of a health care surro- 
gate or durable power of attorney for health care). (Signature of guardian, if one has been court appointed, or proxy, 
pursuant to Chapter 765, Part IV, F.S., is required in Box B, reverse side). 


Based upon the informed directive, decision and consent on the reverse side, | hereby direct any and all emergency 
medical services personnel, commencing on the effective date noted above, to withhold cardiopulmonary resuscita- 
tion (cardiac compression, endotracheal intubation, and other advanced airway management, artificial ventilation, 
defibrillation and related procedures) from the patient in the event of the patient's cardiac or respiratory arrest. | further 
direct such personnel to provide to the patient other medical interventions, such as intravenous fluids, oxygen, or 
other therapies deemed necessary to provide comfort care or to alleviate pain. 


Signature of Attending Physician and Date Telephone (Emergencies) 


Printed Name Physician’s Medical License Number 


QO This DNRO form has been properly completed 


Signature of Patient or Surrogate or Proxy or Guardian 


If the patlent should die at home while EMS personnel is present or during transport by them, EMS personnel shall document in the 
narrative portion of the patient's EMS run report the information required in section 10D-66.325(9), F.A.C. 
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BOX AOR B MUST BE COMPLETED 


A PATIENT'S SIGNATURE 


|, the undersigned, hereby direct that in the event of my cardiac or respiratory arrest, efforts at cardiopulmonary resuscitation not be 
initiated. | understand that | may revoke these directions at any time by physical cancellation or destruction of this form and the 
accompanying bracelet, or by orally expressing a desire to be resuscitated to EMS personnel; or by means of a subsequently executed 
advance directive that is materially different from this order. | also understand that if EMS personnel have any doubts about the applica- 
bility or validity of this order, they will begin cardiopulmonary resuscitation. 


Patient's Signature and Date 


Patient's Printed Name 


Witness’s Signature and Date 


Printed Name 


Witness's Signature and Date 


Printed Name 


B SIGNATURE OF HEALTH CARE SURROGATE OR COURT APPOINTED GUARDIAN OR PROXY 


|, the undersigned, hereby certify that | am authorized to provide consent on the patient's behalf by virtue of my relationship to the 
patient as (in order of priority: health care surrogate, court appointed guardian with authority 
to make this decision, spouse, an adult child of the patient, or if the patient has more than one adult child, a majority of the adult children 
who are reasonably available for consultation; a parent of the patient; the adult sibling of the patient or, if the patient has more than one 


sibling, a majority of the adult siblings who are reasonably available for consultation; an adult relative of the patient who has exhibited 
special care and concern for the patient and who has maintained regular contact with the patient and who is familiar with the patient's 
activities, health, and religious or moral beliefs; or a close friend of the patient who is 18 years of age or older who is familiar with the 
patient’s activities, health, and religious or moral beliefs.) 


In that capacity, and based upon my reasonable belief that the patient would make this same decision under these circumstances had 
the patient been capable, | hereby direct that in the event of the patient’s cardiac or respiratory arrest, efforts at cardiopulmonary 
resuscitation not be initiated. | understand that | may revoke these directions at any time, by physical cancellation and destruction of this 
form and the accompanying bracelet or by orally expressing a desire that the patient be resuscitated to EMS personnel; or by means of 
a subsequently executed advance directive that is materially different from this order. | also understand that if EMS personnel have any 
doubts about the applicability or validity of this order, they will begin cardiopulmonary resuscitation of the patient. 


Signature of Health Care Surrogate, Proxy or Court Appointed Guardian and Date 


Printed Name of Heaith Care Surrogate, Proxy or Court Appointed Guardian 


Patient’s Printed Name 


Witness’s Signature and Date 


Printed Name 


Witness’s Signature and Date 


Printed Name 


“The subscribing witnesses must sign in the presence of the patient, or health care surrogate or proxy or guardian and each other. 
HRS Form 1896, Oct. '94 
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